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DECI SI ON AND ORDER ON REMAND - AWARDI NG BENEFI TS

This is a claim for worker's conpensation benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the “Act.” The
hearing was held on August 3, 1999 in Jacksonville, Florida, at
which tine all parties were given the opportunity to present
evi dence and oral argunents. The following references will be
used: TR for the official hearing transcript, ALJ EX for an
exhibit offered by this Admnistrative Law Judge, CX for a
Claimant's exhibit, DXfor a Director's exhibit, CNX for an exhibit
offered by CNA Insurance, SX for an exhibit offered by St. Paul
| nsurance, EX for an exhibit offered by North Fl ori da Shi pyards and
RX for an exhibit offered by Travelers Insurance. This decisionis
bei ng rendered after having given full consideration to the entire
record.

Post - heari ng evidence has been admtted as:

Exhi bi t No. I tem Filing Date

ALJ EX 14 This Court’s ORDER i ssued on 08/ 04/ 99
May 10, 1999

ALJ EX 15 This Court’s ORDER i ssued on 08/ 04/ 99
May 14, 1999

ALJ EX 16 This Court’s ORDER i ssued on 08/ 04/ 99
May 24, 1999

ALJ EX 17 Claimant’s June 14, 1999 Mdti on 08/ 04/ 09

for Joinder filed with Adm n-
istrative Law Judge Stuart A. Levin



ALJ EX

ALJ EX

ALJ EX

ALJ EX

ALJ EX

ALJ EX

ALJ EX

ALJ EX

SX 1A

CX 29

CX 30

RX 1

EX 1

18

19

20

21

22

23

24

and relating to Claimant’s cl ai m
agai nst North Florida Shipyard

The Motion was granted by Judge
Levin on June 24, 1999

Attorney Sharp’s June 23, 1999
letter relating to the Section
8(f) petition filed on or about
Septenber 12, 1996 by JSI and
St. Paul Fire & Marine
Director’s July 9, 1999 Notice
of Appearance

This Court’s ORDER i ssued on
July 7, 1999

This Court’s ORDER i ssued on
July 13, 1999

This Court’s Notice of Conference
Call issued on July 15, 1999

oj ection filed by JSI/CNA
| nsurance to CX 18 (bj ection
was Wt hdrawn at the hearing)

Request for O ficial Notice filed
by JSI/CNA | nsurance Co.

Attorney Wlson's letter filing
SX 1 and SX 3 with the Court
and sending copies thereof to
opposi ng counsel

Attorney Neusner’s letter confirm
ing the date for the filing by the
parties of their post-hearing
briefs

Claimant’s bri ef

Brief filed on behalf of Travel ers
| nsur ance/ Aet na

Brief on behalf of North Florida
Shi pyar ds

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

08/ 04/ 99

09/ 07/ 99

10/ 12/ 99

10/ 12/ 99

10/ 12/ 99



CNX 22 Brief on behalf of CNA | nsurance 10/ 15/ 99

Conpany
SX 4 Brief on behalf of St. Paul Fire 10/ 15/ 99
& | nsurance Conpany
CX 31 Attorney Neusner’s letter filing 11/ 08/ 99
hi s
CX 32 Fee Petition 11/ 08/ 99
DX 1 Director’s brief 11/ 16/ 99
CNX 23 Attorney Crunpler’'s letter 12/ 13/ 99

requesting that this Court defer
ruling on the attorney’'s fee
petition until after issuance of
aruling is made on the Cardillo
i ssue (the request is granted)

The record was closed on Decenber 13, 1999 as no further
docunents were fil ed.

Stipul ati ons and | ssues
The d aimant and JSI stipulate, and | find:
1. The Act applies to this proceeding.

2. C ai mant and JSI were in an enpl oyee-enpl oyer
rel ationship at the relevant tines.

3. On Novenber 4, 1989, d ai mant all eges that he suffered an
injury to his right hip in the course and scope of his enpl oynent
wi t h NFS.

4. The parties attended an informal conference on June 16,
1994.

5. The applicabl e average weekly wage i s $600. 00, accordi ng
to Cainmant, based on his earnings for the pertinent tinme period
wi th the Enpl oyers joined herein.

6. Travel ers I nsurance Conpany/ now Aet na | nsurance Conpany
provi ded coverage under the Act for JSI from January 1, 1972
t hrough Decenber 31, 1975. St. Paul Fire & Marine Insurance
provi ded such coverage fromJanuary 1, 1976 through June 30, 1987



CNA | nsurance Conpany provided such coverage from July 1, 1986
t hrough June 30, 1989. Cl GNA I nsurance Conpany provided such
coverage for NFS from Septenber 26, 1989 through June 30, 1992.
(TR 6-7; SX 3)

The unresol ved issues in this proceeding are:

1. Whet her Claimant’s right hip problenms were aggravated,
accel erated or exacerbated by his maritinme enploynment with North
Florida Shipyards (NFS), which enploynent ended on Novenber 4,
1989.

2. Whet her he gave tinely notice of such injury and tinely
filed for benefits.

| f so, the nature and extent of Claimant’s disability.
Cl aimant’ s average weekly wage.

Responsi ble Carrier.

o 0k~ w

The applicability of Section 8(f) of the Act.
PROCEDURAL HI STORY

The procedural history is best summarized up by the Benefits
Review Board in its June 17, 1999 Decision and Order wherein the
Board states on pages 1 and 2 as foll ows:

“Claimant filed a claim under the Act for injuries to his
right hip, left knee, and feet. Caimant initially began working
as a pipefitter in 1955, working for Jacksonville Shipyards from
1967 to August 1989. After |leaving Jacksonville Shipyards,
claimant accepted a job with enployer, North Florida Shipyards, in
Novenber 1989, working as a pipefitter for three weeks before bei ng
laid off on Decenber 5, 1989. Caimant testified that during the
course of his brief stint with enployer, he suffered a traumatic
injury to his right hip when a hatch cover hit him on the head
causing himto strike his right hip on the edge of the hatch as he
was clinmbing to the work site. Tr. at 40-41.

“Claimant suffered a series of nedical problens prior to
accepting enploynent with North Florida Shipyards. Cl ai mant
testified that while working for Jacksonville Shipyards, he
suffered injuries to his fingers, elbow, and left knee, ultimtely
undergoing left knee surgery in 1972. See, e.g. Tr. at 31-32;

CX- 10. In a procedure unrelated to his work, claimnt also had
inplants inserted into both big toes due to pain associated with
gout . Tr. at 33. Cl aimant had pre-existing osteoarthritis in

vari ous joints. Following his layoff from enployer, clainmant



underwent hip replacenent surgery on January 30, 1990. See, e.g.,
Tr. at 43, 64. He filed a claimfor a traumatic injury to the
right hip and for repetitive trauma to the left knee on July 9,
1993, and anended his claim on January 12, 1995, to include
repetitive trauma injuries to the leg, hip and feet.

“The adm ni strative | aw judge denied benefits in all clains.
Initially, the admnistrative law judge found the claim for
traumatic hip injury barred as untinely. Specifically, the
adm nistrative law judge concluded that enployer rebutted the
presunption of tineliness under Section 20(b) of the Act, 33 U.S. C
8920(b), because claimant did not provide enployer with tinmely
notice of the injury as required by Section 12(a) of the Act, 33
U S. C 8912(a), and because claimant did not file his claimw thin
the tinme limts specified in Section 13(a) of the Act, 33 U S.C
8913(a). Decision and Order at 12 - 14. The admnistrative |aw
judge al so found that claimant is not entitled to nmedical expenses
for his hip condition because the testinony that clai mant sustai ned
a traumatic injury to his hip is not credible. [/d at 15. Wth
regard to the clains for the left knee and feet injuries, the
adm nistrative |aw judge concluded that the clains were tinely
filed, but nonetheless were not conpensable because enployer
successfully severed the causal nexus between the injuries and
claimant’ s enploynment with enployer. [/d. at 15 - 16.

“Clai mant appeals, contending that the adm nistrative |aw
judge erred in finding the claimfor the hip injury to be barred
under Sections 12 and 13 of the Act, and in finding none of the
injuries work-related. Enployer responds, seeking affirmance of
t he deci sion bel ow.”

Inits decision, the Board affirnmed ny di stinguished col | eague
in all respects except for Caimant’s right hip condition, the
Board hol ding as foll ows on pages 4-6:

“W agree with claimant that the adm nistrative |aw judge’s
findings with respect to the hip injury cannot be affirned.
(footnote omtted.) The admnistrative law judge found the
testinmony that claimant sustained a traumatic hip injury was not
credi bl e. As claimant correctly argues, the admnistrative |aw
j udge did not anal yze the evidence under Section 20(a). (footnote
omtted.) Al though the admnistrative law judge found that
claimant suffered a harm i.e., a hip condition necessitating hip
repl acenent surgery, Decision and Order at 15 - 16, he did not nake
a finding as to whether conditions existed at work or an acci dent
occurred which could have caused or aggravated claimant’s hip
condition. Thus, we cannot determ ne whether the admnistrative
| aw judge found invocation of the Section 20(a) presunption
established. Consequently, we vacate the findings of the
adm nistrative | aw judge and remand for further consideration of



this issue; on renmand, the admnistrative |aw judge nust address
the evidence with respect to the traumatic hip injury in accord
with Section 20(a). (footnote omtted.)

“Furthernore, we cannot affirmthe adm nistrative | aw judge’s
finding that claimant’s hip injury was not caused or aggravated by
repetitive notion incurred during work for enployer. Initially,
the adm ni strative | aw judge provided inconsistent conclusions as
to whether the issue was properly before him The admnistrative
|aw judge stated on page two of his Decision and O-der that
“clai mant seeks entitlenment to conpensation for a traumatic injury
to his right hip and for repetitive trauma to his right hip,” but
concl uded on pages 14 and 15 of his Decision that “cl ai mant all eged
that his hip pain was due to traumatic injury, not to any
repetitive work activity.” The adm nistrative |aw judge mnust
clarify on remand whether this issue was properly raised before
him (footnote omtted.)

“If the admnistrative law judge finds the issue properly
raised, we note that the admnistrative law judge s brief
di scussion of this matter does not accord wth law The
adm ni strative | aw j udge concluded only that claimant’s hip injury
was not aggravated or accelerated by repetitive work-rel ated
trauma, w thout considering whether the Section 20(a) presunption
was i nvoked. Moreover, the admnistrative law judge’'s failure to
consi der the evidence under Section 20(a) is not harnl ess because,
if his finding is tantanount to an inplicit finding that enpl oyer
rebutted the presunption, it cannot be affirnmed. The adm nistrative
law judge found that the hip condition was not aggravated or
accel erated by repetitive notion because Drs. Pohl and Canpbel
both attributed claimnt’s need for hip replacenent surgery to his
degenerative arthritis, and because his short tenure with enpl oyer
had no substantial effect onthe arthritic condition. Decision and

Order at 14. |If the admnistrative |law judge intended to find the
Section 20(a) presunption rebutted by this determ nation, he
m sstated the standard. In order to rebut the presunption, it is

insufficient for enployer to denonstrate that the enpl oynment had
“no substantial effect” on his pre-existing condition; rather,
enpl oyer nust affirmatively establish that the enploynment did not
cause, aggravate, accelerate or contribute to claimant’s disabling
condition. Bath Iron Wirks Corp. v. Director, OACP [ Shorette], 109
F.3d 53, 31 BRBS 19 (CRT)(1st Gr. 1997); Sam v. Loffland Bros.
Co., 19 BRBS 228 (1987). Consequently we vacate the adm nistrative
law judge’'s findings in this regard and remand for the
admnistrative |aw judge to reconsider the causation issue wth
respect to the hip injury pursuant to Section 20(a).”

As noted, the Board’'s deci sion was i ssued on June 17, 1999 and
Claimant, by notion filed on June 22, 1999, noved that the clains
agai nst NFS be consolidated with the claimfiled against JSI for



Cl aimant’ s Novenber 14, 1972 left knee injury, a claimwhich was
not heard by Judge Levin and whi ch had been forwarded to the O fice
of Adm nistrative Law Judges by the District Director on April 29,
1999 and whi ch had al ready been schedul ed for hearing. (ALJ EX 1)
Judge Levin granted the joinder notion on June 24, 1999 (ALJ EX 18)
and the cl ai nrs agai nst NFS were consol idated for hearing on August
3, 1999 in Jacksonville, Florida. (ALJ EX 10)

The Findings of Fact and Conclusions of Law nade by Judge
Levin, to the extent not disturbed by the Board, are binding upon
the parties as the “Law of the Case,” are incorporated herein by
reference and as if stated in extenso and will be reiterated herein
solely as needed for purposes of clarity and to deal with the
Board’ s mandat e.

Summary of the Evidence

Wnslow R Selvig (“Caimant” herein), seventy (70) years of
age, with an eighth grade education and a GED obtained while
serving inthe US. Ar Force (ALJ EX 8) and an enpl oynent history
of manual |abor, worked as a first class pipefitter at the
Jacksonvill e Shipyards (“JSI”), amritinme facility adjacent to the
navi gabl e waters of the St. John’s River where JSI repaired and
over haul ed vessels. He began working there in July of 1967 and,
after he becane a foreman in 1975, he still went on board the
vessels daily to performhis maritine duties. C ainmant described
his work as physically demandi ng and required that he daily clinb
forty-to-fifty feet vertical |adders to gain access to the vessel
and he then had to descend a sim |l ar |adder to reach his work site,
whil e carrying his tool box wei ghing as much as one hundred pounds.
He often had to work on his knees, in tight and confined spaces,
underneath and around the pipes, machinery and equipnent.

Caimant’s maritinme enploynent involved stooping, bendi ng,
crawl i ng, squatting and working in awkward positions. Caimant’s
| ast job at JSI was as an estimator but he still had to go on board

the vessels daily to survey the tasks to be done and to estimte
the assets of the various departnents needed to perform those
t asks. This work also involved nmuch nore wal king and cl i nbing
t hroughout the vessels and all over the shipyard as he now had to
go fromvessel to vessel to performhis estimting, as opposed to
working as a pipefitter on one vessel at a tinme, Caimnt
estimating that during an average week as a foreman or estimator or
pl anner he routinely went on/off as many ei ght or nine vessels and
that he spent about 60-70 percent of his work day on his feet and
the remainder of his tinme doing his paperwork. He worked as a
pl anner for about a year in 1986 or 1987 and this work was simlar
to that of an estimator as it involved the scheduling of work and
al so required that he daily go on board the vessels. (TR 49-57;
ALJ EX 8 at 390-46, ALJ EX 8 (Exhibit B) at 39-46; SX 2 at 5-13)



On Cctober 4, 1972 d ai mant was working on the U S. S. Corey,
(or the U S S Gary (SX 2 at 20)), a Corps of Engineers dredge,
and, as he “was wal king across the bilge plates,” the deck plate
ti pped and knocked him into the bilges of the vessel, C aimnt
striking his Il eft knee on a support. He reported the injury to his
i mredi at e supervisor. JSI authorized appropriate nedical care and
Dr. John Q U. Thonpson perforned surgery and he “renoved sone
cartilage” fromthe left knee. Caimant filed a claimfor benefits
for that injury and the claimwas identified by the ONCP as 6- 10511
and by the OALJ as 1999-LHC-1676. This is the claimreferred to
the QALJ on April 29, 1999. (ALJ EX 1) d ainmant was working on a
so-called Victory or Liberty ship in the late 1960s and, while
“carrying sone flanges into the engine room. . . (down) a pretty
steep | adder, his “heel hooked and (he) tripped, went down” about
four feet of stairs; he “broke (his) little finger on (his) left
hand” because he “had to hang onto the flanges for fear of dropping
on sone people below” He did not lose any tinme from work as
medi cal personnel “put a splint onit” and he returned to work. He
could not recall any other lost tine injuries while working at JSI,
al though he did sustain injuries while working for his prior
enpl oyers. (ALJ EX 8 at 10-13, 51-55; SX 2 at 20-22; TR 57-61)

Claimant left JSI on August 23 or 25, 1989 as he was one of
the first fifteen enployees “laid off when they started shutting
t he pl ant down” and one week | ater he went to work for about six or
seven or eight weeks for the Cl SCO Corporation, a tenporary | abor
conpany |l ocated in Jacksonville, as “a job superintendent out of
town primarily,” at an orange juice facility in Sarasota. He was
not injured on that job and he Ileft G sco because the
“superintendent of North Florida Shipyards (NFS) call ed and asked”
him if he wanted to go to work for them as a pipe foreman.
Cl ai mant agreed to the offer by “Danny” and he went to work at NFS
on Novenber 15, 1989. (CNX 8 at 3) Sonetine within the next 7 -

10 days, Claimant “was clinbing into a hatch to go down into No.
3 punp roomon the USS Forrestal” when “the hatch (cow ing) cane
and hit (him) on the head and knocked (hinm into the knife edge of
the hatch injuring (his) right hip.” d aimnt, who had not had any
right hip problenms prior to that incident, did not seek nedica
attention “because (he) thought it was a bruise.” As noted by the
Board, C aimant did advi se one of his supervisors, M. Ballard, of
“the incident on the day it happened.” Selvig, Decision and Order,
page 3, fn l1l. daimant was |aid-off by NFS after three weeks or so
on Decenber 5, 1989, and on Decenber 28, 1989, C ai mant went to see
Dr. Gaillard, his famly doctor, and the doctor referred himto Dr.
Robert Pohl, an orthopedi c surgeon. The doctor, finding a chip in

!As C aimant, due to the passage of tine, was vague as to the
date of this injury, | have sel ected Novenber 23, 1989 as the date
of Claimant’s traumatic right hip injury.



his right hip, performed a right hip replacenent on January 30,
1990. daimant also had | eft knee arthroscopic surgery and then a
total replacenment performed by Dr. Pohl on Novenber 6, 1990.
Claimant’s nedications at that time included Vasotec and Cal an

bl ood pressure nedications, DiaBeta for his diabetes and
Al l opurinol for a gout condition. (ALJ EX 8 at 13-23, 51, 56-59;
SX 2 at 13-16, 22-25; TR 61-67)

As noted, Cl aimant reported the right hip incident “to the guy
(he) was working for,” M. Ballard, Caimant testifying, “l told
hi mabout it as a matter of information in case sonething cane up.
| thought it was just a bruise at the tinme, but it just got
progressively worse” and “eventual | y” he sought treatnment therefor
fromDr. Gaillard and then Dr. Pohl. (ALJ EX 8 at 24-26)

Claimant testified the |l eft knee surgery did not alleviate his
constant knee pain and his knee “was never the sane” after that
1972 injury. Fluid constantly accumul ated in the knee and every
four to six weeks he had to go to the doctor to have his knee
dr ai ned. The constant l|left knee pain affected his ability to
perform his assigned tasks at JSI and NFS and C ai mant’ s ni cknane
was “Hoppy,” a reference to his |inping because of the |eft knee
and feet problens. Claimant’s work, especially the extensive
wal ki ng and cl i nbing, aggravated these pre-existing problens. He
has not worked since | eaving NFS i n Decenber of 1989 because of his
inability to clinb | adders. Dr. Pohl has told Claimant to learn to
live wwth the pain. He nust take 2 Vicodin in the norning so that
he can get goi ng because of the constant pain. He cannot sleep in
a bed but nust sleep in a recliner because of his hip, shoul der,
knee and feet problens. He can only wal k about thirty-to-forty
feet and then he nmust stop and rest because he is “dead-tired.” He
wears a right foot brace, uses an electric cart to get around and
uses a cane when he goes shopping. He sleeps |ess than four hours
each ni ght because the constant pain awakens him He takes Xanax
to help him sleep and he leads a nostly sedentary |ife as any
exertion aggravates his nultiple nmedical problens. (TR 66-78)

Cl ai mant cannot return to work anywhere because of his left
knee total arthotomy and his right hip total replacenent because
t hose nedi cal procedures prevent him from clinbi ng up/down those
steep vertical | adders on the vessels. Caimant’s nedical records
reflect that he conplained to Dr. Pohl on July 26, 1989 about
increased pain in his left knee (CNX 1, page 54) and about hip
probl ems on August 23, 1989 after he had been laid-off by JSI.
(CNX 1, page 53)

Cl ai mant went to see Dr. Pohl on May 25, 1990 because his |left
knee “hurt Ilike hell.” Art hroscopic surgery on June 26, 1990
provided little relief and he had a total |eft knee replacenent on
Novenber 6, 1990. He experienced sixteen (16) weeks of



“excruciating pain” and he applied for SSA disability benefits in
January of 1990 and that agency, declaring him to be totally
di sabled for all work, awarded him those benefits later in the
year. Caimant admtted that he filed no clains against JSI in
1990 or 1991 or 1992 and that his first claim for his alleged
repetitive trauma to the left knee was filed on July 1, 1993,
Claimant attributing the delay to the fact that no doctor prior to
that time had ever told hi mabout the concept of repetitive traum
and that his problenms may be work-rel ated. He just took his
injuries as hazards of the job and he | earned howto |live and work
with his constant knee and feet problens. He learned later on
about the degenerative arthritis in his feet and until that tinme
his problenms were being treated as the “gout.” He had a left toe
removed in 1992 and, after a 1994 diagnosis of osteonyeolitis, he
had one of his little toes anputated. (TR 78-88)

Cl ai mant has been treated for diabetic neuropathy since the
1980s, as well as for arteriosclerotic vein problens, for which Dr.
Wernow perfornmed angioplasty in the late 1970's or early 1980's.
(ALJ EX 8 at 36) Caimant’s work at NFS aggravated his knee, foot
and hip problens and, at the end of the day, his knee, feet and hip
pain worsened. Claimant’s total |eft knee replacenent was pai d by
Connecticut General, the Caimant’s group hospital carrier. As far
as Caimant is concerned, there are no unpaid nedical bills for his
knee or hip problens. He went to work at NFS believing that it
woul d be a permanent job until he retired at age 65. He was given,
and he passed, a strenuous agility test by the NFS Safety
Departnent before they hired himon Novenber 15, 1989. daimant’s
right hip problens began with that traumatic incident at NFS and
t he synptons progressively worsened after that, resulting in the
total hip replacenent on January 30, 1990. Hi s | ast day of work at
NFS was on Decenber 5, 1989. daimant’'s only hobby is playing golf
and he cannot play as nuch as he did in the past, and he now nust
use a golf cart on those few occasions he goes out to play golf.
(TR 88-100; SX 2 at 31-33; CNX 8 at 4-6)

Thi s record cont ai ns vol um nous reports relating to Caimnt’s
medi cal care and treatnment since 1972 and, in view of their
i nportance herein and for the benefit of reviewi ng authorities,
these reports will be extensively sunmari zed.

Dr. Q V. Thonpson, an orthopedi c surgeon, exam ned C ai mant
at the request of Aetna Life and Casualty and the doctor sent the
followwng letter on Cctober 17, 1972 to the Carrier (EX 10):

| examined this 43 year old man on 10-10-72. He conpl ai ned of
pai nful | eft knee since he struck it on a sharp | edge when he fel

in the bilge of a ship on 10-4-72. The soreness becane painfu
after several days with sonme swelling.



Past history was that he had a sore | eft knee sonme 10 years ago but
this had given no intervening difficulty.

Exam nati on showed sone thickening and marked tenderness on the
| ateral aspect of the left knee in the region of the head of the
fibula. There was practically no excess fluid in the knee joint.
X-rays by Dr. Rizk showed a normal knee.

| felt he mght have sone post-traumatic synovitis. Injected
steroid suspension in the knee.

Two days later he was still having pain laterally in the region of
the head of the fibula but additional x-rays were nade and t hese
showed no boney damage to the head of the fibula. On 10-17-72 he
was nmuch better and is to try return to work on 10-18-72. I
believe that he has a post-traumatic periosteitis fromthe direct
bl ow he suffered. | think this will clear up fairly readily
w t hout any very special treatnment, according to the doctor.

Cl ai mant underwent | eft knee | ateral neni scectony on Novenber
29, 1972. (ld.; CX 11)

Dr. Thonpson sent the followng letter on April 20, 1973 to
the Carrier (1d.):

This 43 year old man had excision of torn lateral neniscus of the
|l eft knee on 11-29-72. He nmade a satisfactory post-operative
recovery except for sone tendency to persistent |ow grade
synovitis.

He did return to work on 2-20-73. Wen nost recently seen, on 4-
16-73, there was a small effusion but there was no tenderness and
no l ocal increase in tenperature. He nentioned that there was sone
tendency for his knee to swell after an extra hard day’s work but
it subsided after a day or two.

| believe that this man has reached maxi mum nedi cal i nprovenent.
There is 10% permanent partial inpairment of the left |ower
extremty.

Dr. Thonpson saw C ai mant thereafter and sent this letter to
the Carrier (CX 10):

This 43 year old man was seen at ny office on 8-30-73 with marked
swelling of his left knee of several days duration and rather
sudden onset of the swelling. He had no recent injury. As you nmay
recall from your records, he hurt his knee at work last fall and
had knee surgery on 11-29-72 (lateral neniscetony).

The exam nation showed marked synovial distension. This was



relieved by arthrocentesis. He was given an appointnment to re-

examne if he was still having this some (SIC) sort of difficulty,
but he did not return so apparently he is back at the | evel of when
| had di scharged himfromactive followup | ast April, according to

Dr. Thonpson.

Dr. Robert J. Gube, Jr., an orthopedic surgeon, exam ned
Claimant on January 19, 1990 at the request of Dr. Pohl for a
second opinion and the doctor states as follows in his letter to
Dr. Pohl (CX 5):

M. Selvig presents with a long history of multiple joint
i nvol venent with degenerative arthritis. Since Decenber he has had

a significant flare-up of right hip pain. He has been on
antiinflamatory to no avail. He has been at home resting for
about a nmonth and still has daily pain. He is unable to tie his
shoe.

On ny evaluation the disconfort is well localized in the inguinal
region to deep pressure. Internal rotation of his hip recreates

significant pain. H's straight I eg test is unremarkabl e other than
sone hanstring tightness. He has no flexion contractures. Leg
| engths are equal. The deep veins are nontender.

X-RAY: X-rays of his hips were reviewed. There are significant
bi | ateral degenerative changes with the right being worse than the
left.

| MPRESSI ON: Significant degenerative joint disease of the right
hi p.

PLAN: 1. This patient has been unresponsive to conservative care.
H's pain is daily and significantly disabling.
2. Overall hisonly alternative at this point is a Total H p
Arthroplasty and | agree with that proposed surgery.

Dr. Gube sent the following letter to Dr. Pohl on Cctober 18,
1990 (CX 5):

M. Selvig presents with a long history of left knee disconfort.
He has a chronic effusion. He has been unresponsive to Arthroscopy
and local injection, antiinflammtory and exerci se.

H s x-ray shows sone nbderate to near severe degenerative change.
This is secondary to his trauna.

Overall at this point | agree that a Total Knee Arthroplasty is in
his best interest. He is well infornmed relative to this procedure
and his alternatives, according to Dr. G ube.



Dr. Gaillard referred Claimant to Dr. Robert G Ellison, Jr.
a vascul ar surgeon, and the doctor, by letter to Dr. Gaillard on
June 21, 1995, reported that an “arterial doppler signifies
significant arterial occlusive di sease” and recomended angi ogr aphy
to “see if the patient has reconstructible disease” of the right
| oner extremty. (CX 6) One week later Dr. Ellison reported that
t he “angi ogram showed significant popliteal tibial disease” and
recommended “supra-geniculate fenoral popliteal bypass wth an
i ntraoperative balloon dilatation of his distal popliteal artery.”
(rd.) Claimant’s pre-op clearance tests showed, inter alia,
chronic obstructive lung di sease and the recomended surgery took
pl ace on July 13, 1995. The July 15, 1995 di scharge di agnosi s was
a“(d)iabetic with severe arterial occlusive disease wth disabling
di sconfort of the right |Iower extremty associated with very poor
run off.” (1d.) In his letter of July 19, 1995 Dr. Ellison
recommended foll owup of C ai mant’s abnormal chest x-ray as thereis
a “small nodul ar density in the right lung which could be a |ung
nodule.” As of August 23, 1995, Caimant was “doing very well.”

(1d.)

Shel don F. Wernow, DPM a podiatrist, treated Cainmant on
referral from Dr. Gaillard for his left foot problens and Dr.
Wernow s records, in evidence as CX 14, relate to his treatnent of
Cl ai mant between Decenber 8, 1992 and June 14, 1994. C ai mant
underwent anputation of the 2nd toe, left foot, on July 26, 1993
because of the ulcer and cellutis in that toe. (CX14) dCdaimant’s
Decenber 15, 1992 MRl of the left foot showed osteonyelitis. (1d.)

Cl ai mant underwent thirty-five (35) hyperbaric treatnents
bet ween Septenber 19, 1994 and January 27, 1995 to treat a
Mel eney’s ul cer on the dorsumof his left foot and Dr. Thonas M
Bozzuto reports as follows in his report (CX 12):

COURSE OF THERAPY:

The patient underwent 35 hyperbaric oxygen treatnents. He was
debrided several tinmes. This patient had originally been treated
by us back in the fall of 1984 (SIC) and he re-devel oped a new
pl antar ulcer which is the reason for himreturning. On 12-02-94
he was debrided with sedati on and he was getting IV antibiotics at
that tine. He had several debridenents in the departnent. Bone
scan reports from Decenber were inconclusive. Questionable osteo
of the fifth nmetatarsal. Callous was debrided again on 12-19-94.
He had persistent tenderness on the ball of his foot and an x-ray
of the foot was negative for pathologic fracture. Again, on 12-29-
94 callous fibrous tissue was debrided to bleeding tissue and
packed with fine mesh gause and a pressure dressing. He was fitted
an orthodi ¢ shoe which would be ready two weeks fromthen. He was
agai n debrided 1-05-95 and the wound showed signs of inprovenent.
He had decided after his treatnent on 1-27-95 that he wanted to
take a week off because he had been comng every day for a



prol onged period of tinme and on 2-15-95 | contacted his wife and
asked her to | et us know whet her he was going to cone back for any
further treatnents, and the call was later returned and said that
he was going to try sonme different form of therapy and woul d not
returning (SIC) to hyperbarics.

As of Cctober 19, 1994,Dr. Bozzuto had reported as follows
(rd.):

COURSE OF THERAPY:

The patient underwent 13 consecutive hyperbaric treatnents after
which Dr. Pohl did a skin graft to the open area where the
anputation site was on the left foot. He was discharged 10/ 19/ 94
after his tenth postoperative treatnent and had just a small of
area of partial skin graft loss. He was scheduled to see Dr. Poh

the followng day and we will recheck himin hyperbarics in one
week.

Dr. Gaillard referred daimant to the dinic for Pul nonary and
I nfectious diseases and Dr. P. Andrew Coley, Jr., reported as
follows (CX 13):

Reason for Eval uati on: Left foot ulcer

H STORY: M. Selvigis a 65-year-old white mal e who presents to us
for evaluation of a left foot ulcer. He is a diabetic who is
controll ed on oral hyperglycemcs. He is being followed currently
by Dr. Gaillard as his primary physician and Dr. Robert Pohl as his
ort hopedi ¢ physician. He recently underwent anputation of the big
toe on the left foot, followed by anputation of the rest of the
toes on the left foot for osteonyelitis. He healed well and was
doing fairly well, and then devel oped an openi ng over the incision
over the little toe on the left foot. That started to open up and
t hen he devel oped an ulcer on the bottom of the left foot around
the ball of the foot. Dr. Pohl took a culture on 11/28 and the
results were just returned today. He has two organisns, one is a
Goup D Streptococcus, Enterococcus and also he grew an
Ent erobact er cl oacae. He has been on Rocephin daily and has an | NT
needl e in place. He noticed he has had sone i nprovenent, although
he still has a | ot of soreness in the foot. He goes daily to the
hyper bari ¢ chanber at Baptist Hospital.

He has had an angi opl asty done on both legs earlier this sumrer
whi ch reveal ed that the left | eg has better | arge vessel profusion
than the right. He has had a | ong history of neuropathy in both
feet. As a child he often had frostbite on his toes and fingers.
He was a snoker but he quit in 1966.

PAST MEDI CAL HI STORY: He has had multiple surgeries over the
years, nost of themhave been orthopedic. He has had his right hip



replaced. Hi s knees have been operated on 3 tines. He has surgery
on his left thunb, his left elbow, his right foot. He has had his
gal | bl adder and appendi x renoved, as well as 2 hernia operations.
He has a history of gout and al so sone hypertension. He is also,
as nentioned, has di abetes Type II...

Dr. Coley gave the followng assessnent and reconmended
treatment plan (1d.):

ASSESSMENT: 1. Di abetic foot ulcer. R O osteonyelitis.
2. S/'P recent anputation of the toes on the left
foot.
3. Hx di abetes nellitus Type I
4. Hypert ensi on.
5. Hx gout .
6. Hx nmultiple orthopedic surgeries, including

right hip replacenent and knee repl acenent.

PLAN: Based on his culture findings, we will add Vanconycin to his
regimen. W wll continue Rocephin 2 granms |V daily, and add
Vancomycin 1.25 granms ql12H. Wth that we will get weekly CBCs,
SMAC, sed rate and check a peak and trough | evel on the Vanconycin
in a couple of days and then continue that weekly. W wll also
obtain an MR of the left foot, | ooking for underlying
osteonyelitis. W will see himback in 10 to 14 days.

Dr. Coley sent the followng letter to Dr. Gillard on
Decenber 2, 1994 (I1d.):

Thank you for referring this very applicable (SIC) gentleman who
has had quite a severe problemwith his left foot. W were able to
obtain his nost recent culture which revealed that he grew out a
Goup D Streptococcus along wth an Enterobacter cloacae

Therefore we have taken the liberty of addi ng Vanconycin 1.25 grans
gl2 hours to the current dose of Rocephin he has been getting. W
will obtain an MRl of the foot, |ooking for further evidence of
osteonyelitis.

W will be seeing himback in 10 to 14 days, and we | ook forward to
working with you in regards to his case, according to the doctor.

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Addi tional Findings of Fact and Concl usions of Law
This Adm nistrative Law Judge, in arriving at a decision in

this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from



it, and he is not bound to accept the opinion or theory of any
particul ar medical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, |ncorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc.
8 BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
“applies as nmuch to the nexus between an enpl oyee’s mal ady and his
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunpti on does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Suprenme Court has held that
“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enploynment.” United
States |Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers’ Conpensation Prograns, U.S. Dep’t of Labor, 455 U.S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” Id.
The presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimnt has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions



exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determ ne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritine Serv. Corp., 29 BRBS 18 (1995). In such cases,
| must weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).

To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th Cr. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff’d sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Gr.
1981). If enployer presents “specific and conprehensive” evidence
sufficient to sever the connection between claimnt’s harmand his
enpl oynent, the presunption no |onger controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enmpl oyers contend that Caimant did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a),
33 U.S.C. 8920(a), presunption. | reject both contentions. The
Board has held that Cainmant’s credi ble conplaints of subjective
synptons and pain can be sufficient to establish the el enment of



physi cal harm necessary for a prim facie case for Section 20(a)
i nvocation. See Sylvester v. Bethlehem Steel Corp., 14 BRBS 234,
236 (1981), aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cr. 1982)

Moreover, | may properly rely on Clainmant’s statenents to establish
that he/she experienced a work-related harm and as it 1is
undi sputed that a work accident occurred which could have caused
the harm the Section 20(a) presunption is invoked in this case.
See, e.g., Sinclair v. United Food and Commerci al Wrkers, 23 BRBS
148, 151 (1989). Moreover, Enployer’s general contention that the
clear weight of the record evidence establishes rebuttal of the
pre-presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer
33 U.S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shipbuilding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynment injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynent injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’s condition to non-work-rel ated
factors was nonet hel ess i nsufficient to rebut the presunpti on where
the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary probl ens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (hol ding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remai ning 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnent of the prinma facie elenments of
har nf possi bl e causation and in the | ater factual determ nation once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whole.” Holnmes v. Universal Mritine Services Corp.



29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nati ons were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th Cr. 1968), cert. denied, 395 U S 920, 89 S. C
1771 (1969). The Suprene Court held in 1994 that the “true doubt”
rule violated the Adm ni strative Procedure Act, the general statute
governing all admnistrative bodies. Drector, OXCP v. G eenw ch
Collieries, 512 U. S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after G eenwch Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As t he Enpl oyers di spute that the Section 20(a) presunptionis
i nvoked, see Kelaita v. Triple A Machi ne Shop, 13 BRBS 326 (1981),
the burden shifts to the enployers to rebut the presunption with
substanti al evidence which establishes that claimnt’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North America v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. C. 1264 (1993); Qbert v. John T. dark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffland Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connecti on between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the issue of causation nust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
evaluating all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enpl oyee’s treating physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, ONCP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997).

In the case sub judice, Claimnt alleges that the harmto his
bodily frame, i.e., his right hip condition, resulted fromworking
condi tions and/or a work-related i njury sustai ned at the Enpl oyers’
facility. The Enpl oyers have introduced no evi dence severing the
connection between such harmand Caimant's maritinme enpl oynment.
Thus, C aimant has established a prima facie claimthat such harm
is a work-related injury, as shall now be di scussed.

I njury

The term*®injury” means accidental injury or death arising out



of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U.S.C 8902(2); U. S Industries/Federal Sheet Mtal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. US. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, ONCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci sion and Order on Remand); Johnson v. Ingalls Shipbuilding,
22 BRBS 160 (1989); WMadrid v. Coast Marine Construction, 22 BRBS
148 (1989). Mbreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th Gr. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

I n occupational disease cases, there is no “injury” until the
accunmul ated effects of the harnful substance manifest thensel ves
and claimant becones aware, or in the exercise of reasonable
diligence or by reason of nedi cal advice shoul d have been aware, of
the rel ati onship between the enpl oynent, the di sease and the death
or disability. Travelers Insurance Co. v. Cardillo, 225 F.2d 137
(2d Gr. 1955), cert. denied, 350 U.S. 913 (1955); Thorud v. Brady-
Ham | ton St evedore Conpany, et al., 18 BRBS 232 (1987); Ceisler v.
Col umbi a Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act
require that the injury be traceable to a definite tine. The fact
that claimant's injury occurred gradually over a period of tinme as
a result of continuing exposure to conditions of enploynent is no
bar to a finding of an injury wwthin the neaning of the Act. Bath



lron Works Corp. v. Wite, 584 F.2d 569 (1st Cr. 1978).

As not ed above, C ai mant accepted the offer of “Danny” to work
at NFS and he began work there on Novenber 15, 1989, d aimant
testifying that he accepted an offer of permanent enploynent and
that he intended to remain there until he would be able to retire
at age 65, or six years after he began working there. d aimnt
injured his right hip when a “hatch (cowling) came down, hit (him
on the hard hat, drove it down on top of (his) head and knocked
(his) hip as (he) was inside just about to get” into the nunber
t hree punp. Claimant mnimzed that injury, believing it to be
only “a bruise” which would naturally heal itself in a few days.
Cl ai mant continued to perform his physically demandi ng duties at
NFS, although his right hip “hurt like hell” because he was
clinbing | adders everyday, up and down.” (SX 2 at 10-19)

Claimant attributes his right hip problens to his physically
demanding nmaritine work and he is sure “it had a lot to do with
clinmbing over twenty sone years of service up and down the tanks,
up and down nmasts, up and down gangways, in and out of tanks
crawing around in (vessel) bottons, wi ng tanks, crawing around
(and on) aircraft carriers, whatever. Wrking in punp roonms, in
and out of bilges, up and down. You know, even after (he) becane
a | eaderman, it was still necessary to do these things.” (SX 2 at
36)

Wiile at NFS Claimant also had to go on board the vessels
daily and he continued to work in tight and confined spaces and
sonetinmes had to crawl to get to his work site, C ai mant remarKking
that his work also involved kneeling, bending, stooping or
squatting. He continued to performhis duties after the right hip
i njury —which occurred about hal f-way through his three weeks at
NFS —*“but it wasn't very damn pl easant, because when (he woul d)
crawl on | adders, then (he woul d) have to stop at every | andi ng and
take a break because it (his right hip) was sore,” d aimnt
treating the hip problemas “a bruise and woul d take care of itself
in a wek or so.” (SX 2 at 39-40)

Wth reference to his shipyard work, Claimant testified, “Sone
of these ladders ... are 60, 80 feet high, straight up and down,
you know, and when you take (his) size at that time, 204, 235, 240
pounds, clinbing up and down those kind of |adders, you' re putting
a lot of strain on a lot of joints.” Caimant’s left knee has
continued to hurt him over the years, has never returned to the
status quo ante he enjoyed on Novenber 4, 1972 and, as of the tine

of his July 14, 1999 deposition (SX 2), he was still experiencing
swelling in that knee. However, he rationalized his chronic |eft
knee problens thusly: “I't’s like anything else. After you get

accustonmed to hurting all the tine and you know there isn’'t a dam
t hi ng you can do about it, you just accept the fact that it hurts.”



Claimant’s |l eft knee continued to bother himafter he left JSI and
went to work for NFS. (SX 2 at 43, 49-51)

Claimant attributed his current overall nedical condition to
hi s physically demanding work with these words: “I just know that
the nmore | clinbed, the nore |I hurt, you know, as tinme went by.”
Even prol onged standi ng on the ground affected his feet and knees,
Cl ai mant remarking that he was unabl e to nake a conpari son between
his work at JSI and NFS. (SX 2 at 46-47)

Dr. Robert O Pohl alone has treated Caimant’s right hip
probl ens and he | ast saw the doctor several nonths prior to the
July 14, 1999 deposition for the “hip pain” but the doctor advised
Claimant that “there isn’t anything he could do about it” and that
Claimant will just have to learn to live with that pain. (SX 2 at
48-49)

Cl ai mant continued to go on board the vessels daily until he
left JSI on August 23, or 25, 1989. Dr. Thonpson treated
Claimant’s left knee problenms for several years wuntil his
retirement and Dr. Pohl has treated Caimant’s knee and hip
probl ens since he took over Claimant’s care for his orthopedic
problenms. While Caimant’s nedical records do not show visits to
the doctor for a span of fifteen (15) years or so, C aimnt
remar ked, “But that doesn’'t nean that it didn't hurt.” (SX 2
at 55-56) Caimant is certain that he went on board vessels at JSI
during his last thirty (30) days before his layoff, because “if
(he) didn't have anything to do for 30 days, (he) woul d have been
assi gned sonewhere else.” (SX 2 at 60)

Dr. Pohl, a Board-Certified orthopedic surgeon, has been
Claimant’s primary treating orthopedi st since May 15, 1989 for his
vari ous orthopedic problens and the doctor’s records relating to
his treatnment of the Cainmant total 101 pages and are in evidence
as CX 4.

Claimant’s nmultiple orthopedic problens are detailed in the
May 15, 1989 report of Dr. Pohl to Dr. Philip P. Gaillard,
Claimant’s famly doctor. (CX 4)

Claimant’s total left knee arthroplasty was performed by Dr.
Pohl on Novenber 6, 1990 and the final diagnoses were (CX 4):

1. Osteoarthritis, left knee.
2. Arteriosclerotic heart disease.
3. Hypert ensi on.

Cl ai mant had previously undergone on June 26, 1990 abrasion
art hropl asty portion of nedial fenoral condyl e and renoval of | oose
body of right (SIC) knee. The post-operative di agnoses were (CX



4):

1. OGsteoarthritis involving the nedial conpartnent and
patel |l ofenoral articulation, right (SIC) knee.

2. Loose body, right (SIC knee.

Cl ai mant was hospitalized on January 30, 1990 “by Dr. Pohl for
severe degenerative arthritis of the right hip for a hip
repl acenent.” According to the admtting report, “the patient has
been in severe pain and unable to walk for several weeks and was
eventually referred to Dr. Pohl for treatnent of this condition,”
and Caimant’s past nedical history is “significant in that the
patient does have a history of coronary artery di sease di agnosed by
catherization approximately 1 1/2 years ago. It was described as
mld to noderate coronary artery disease. The patient has been
treated with Calan for this condition and has under(gone) cardi ac
rehab. The patient’s cardiac disease is stable... The patient
al so has hypertension and takes Calan-SR 240 one a day and a
Vasatec a day for this. He also has diabetes nellitus and takes
Di abeta 2.5 ng. a day.”

The adm tting diagnoses by Dr. Gaillard were (CX 4):

Severe degenerative arthritis of the right hip.
Coronary artery di sease, stable.

Hypertension, well controll ed.

D abetes, well controll ed.

St at us post appendectony, chol ecystectony and bil ateral
herni a repairs.

howhE

Dr. Pohl’s inpressions were (CX 4):

1. Gsteoarthritis of the right hip.

2. Hi story of hypertension.

3 Past history of cholecystectony, arthrotony el bow,
arthrotony of knee and arthroplasty of the feet.

The surgery was performed and Dr. Pohl’s final diagnoses were (CX
4):

1. Gsteoarthritis of the right hip.
2. Hypert ensi on.
3. D abetes nellitus.

Claimant’s nedical records also relate to Dr. Pohl’'s treatnent of
Claimant’s feet and el bow problenms. (CX 4)

Dr. Pohl requested authorization for the total right hip
repl acenent by health i nsurance formdated January 26, 1990. Wile



the formwas submtted to the Enployer’s group hospital insurance

conpany, | note that the section relating to the etiology of the
problem i.e., “lIs the present condition the result of an acci dent
or injury on the job?,” has been |l eft blank. | also note a simlar

absence on the formdated March 6, 1990. (CX 4) Dr. Pohl has kept
Claimant out of work as totally disabled and he opined that
Cl ai mant reached maxi nummnedi cal i nprovenent on Novenber 6, 1991 as
“a maxi mum nedi cal inprovenent date one year after a total joint
repl acenent is a reasonable period of rehabilitation.” (CX 4)

Dr. Pohl’s first deposition took place on January 11, 1995 (CX
1) and Dr. Pohl, who had been an orthopedi c surgeon for eighteen
(18) years as of that date and who first saw O ai mant on May 15,
1989 for his right elbow |I|eft knee, right knee and his feet,
testified that C ai mant gave a history report of that 1972 shi pyard
injury and for which Dr. Thonpson perforned a | ateral neniscectony
of the left knee eight years earlier, that Caimant had al so had a
toe inplant of the left foot at that tine, that the di agnoses were
“degenerative arthritis of his right elbow, I|eft knee patella
fermoral arthritis and lateral conpartnent arthritis, right knee
patella fenoral arthritis” and “mld DIJD of the fenoral tibial
conpartment.” Arthroscopic | eft knee surgery was perfornmed on June
26, 1990 and he underwent a total |left knee repl acenment on Novenber
6, 1990 because Caimant “did not get good relief from his
art hroscopi c surgery.” Physical therapy was recommended. d ai nant
remai ned out of work and that injury had resulted in a “twenty
per cent permanent physical inpairnment (of the) left | ower extremty
as a result of the total knee replacenent,” an inpairnent
“probably” based on the AMA CGuidelines. (CX 1 at 4-11)

According to the doctor, Claimant’s 1972 traumatic injury to
the |l eft knee and subsequent neni scectony have “contribut(ed) to
t he devel opnent of the osleoarthritis in his |left knee” because of
the damage to the cartilage in that knee. Dr. Pohl agreed that
repetitive trauma or m crotrauma can i ncrease the speed of onset of
osteoarthritis in the knee because a damaged knee in which
cartilage has been renoved is nore vulnerable to mcrotraunma than
a healthy knee, that O aimant’ s physically demandi ng shi pyard work
for twenty-two years, i.e., the “repetitive trauma,” “was a factor
in the devel opnent of osteoarthritis in his left knee,” a condition
which had beconme so severe as to require a total left knee
replacenent. (CX 1 at 12-14)

Wth reference to Caimant’s right hip problens, Dr. Pohl
received conplaints of right hip pain on January 11, 1990, “pain
(whi ch had been” present for a while,” the doctor opining that a
total hip replacenent was recommended because C ai mant “had been on
sonme anti-inflammatory nedication which hadn’t hel ped him and he
wanted to get rid of the hip pain. After Dr. Pohl was given a
hypot hetical question based on Caimant’s Novenber 23, 1989



traumatic right hip injury at NFS and the objective findings
reported by the doctor on January 11, 1990, Dr. Pohl replied as
follows on page 17, lines 18-23 (Enphasis Added):

| have an opinion. |If he had a substantial increase in
synptons of painin his right hip or the onset of painin
his right hip follow ng that accident, then it woul d have
contributed to the condition which | ultimtely treated
with a total hip replacenent.

Dr. Pohl further testified that Caimant did not conplain of right
hip pain prior to that January 11, 1990 exam nation, that C ai mant
had reached maxi mum nedi cal i nprovenent with reference to his right
hip arthroplasty and that C ainmant had an inpairnent of “twenty
percent (of the) right lower extremty as a result of (the) total
hip arthroplasty.” (CX 1 at 14-18, 24-26)

Wth reference to Claimant’s bil ateral foot problens, Dr. Poh
opi ned that C ai mant “has di abetic neuropathy in his feet,” that he
has “noderately severe” arthritis in both feet, that he underwent
an arthroplasty of the left big toe in the early 1980s, that
Cl ai mant subsequently devel oped an ulcer on the bottomof the |eft
foot and that he had di agnosed Charcot disease? as of June 16,
1994. Dr. Pohl further opined that Claimant’s repetitive cli nbing,
wal ki ng or standing on concrete and netal surfaces, i.e., the
repetitive or mcrotraunma, woul d have “hast ened and aggravat ed” the
di abeti c neuropathy, a condition fromwhi ch d ai mant suffered since
at least the early 1980s, based upon the objective findings Dr.
Pohl reported on May 15, 1989. (CX 4) Furthernore, the repetitive
trauma contributed to the degenerative arthritis in his feet.
Caimant is “definitely at an end point” with reference to his
bilateral feet problens but the doctor cautioned, “If the ulcer
doesn’t heal, he' |l probably |lose his foot.” Cdaimant “will not be
able to return to that enploynent” as a shipyard pipefitter and
“won’t be able to return to gainful enploynent” as “he is to be at
bedrest, couch or chair rest with mnimal contact of his foot to
the floor. And when he is wal king, he has a protective brace that
he is to wear.” (CX 1 at 19-24)

According to Dr. Pohl, Caimant’s |left knee repl acenent was
not warranted as of the May 15, 1989 office exam nation but was
warranted after the June 26, 1990 arthroscopic surgery (1) failed
to provide the anticipated relief and (2) confirmed the significant

2“A condition that is characterized by a fairly proliferative
type of osteoarthritis of the joints, and in this case, the foot,
whi ch devel ops as a result of inpaired sensory and proprioceptive
feedback fromthe involved part, in this case the foot.” (CX 1 at
20)



degenerative changes. (CX 1 at 27-29) According to Dr. M M
Carter’s note, Caimant’s Decenber 29, 1989 CAT scan showed
“noderate to severe superior and | ateral narrowi ng of the right hip
joint wth adjacent sclerosis conpatible wth degenerative
di sease,” Dr. Pohl agreeing that Cdaimant had a significant
degenerative problem wth his right hip whhich could be
characterized as severe, the doctor again pointing out that the
right hip synptons were reported to him for the first tine on
January 11, 1990. (CX 1 at 30-32)

Dr. Pohl further opined that Caimant’s clinbing up/down
vertical |adders as high as sixty feet at North Florida Shipyards
woul d aggravate his left knee problens and hasten the need for a
total knee replacenent, resulting in his left knee inpairment,
al t hough t he doctor was unable to quantify the extent to which such
i mpai rment was caused by Caimant’s work at NFS. (CX 1 at 35-37)
Dr. Pohl further opined that Claimant’s alleged traumatic right hip
injury at NFS woul d have “aggravated his right hip osteoarthritis.”
Cl ai mant cannot return to any work because “(h)e can’'t walk or
stand” and “requires al nost daily nedical treatnent fromsonebody,
predom nantly.” While Caimant’s |eft knee problens “would not
preclude himfromgoing to work if that were really the only thing
wong with him... it would preclude himfrom anything other than
probably a light duty type job or a sedentary job.” Mor eover
Claimant’ s “foot problens contribute significantly to hisinability
to return to work,” although he would be able to return to sone
work if he only had foot problens. Noteworthy is the doctor’s
opinion that Claimant’s repetitive trauma at the shipyard would
aggravate his foot problens without him knowing it, the doctor
remar ki ng, “that’s probably what happened” because the “onset of
t hese Charcot deformties and arthritises is insidious and there
may or may not be nmuch in the way of pain to herald their presence.
There may not be any injury.” (CX 1 at 38-43)

According to the doctor, “there was a substantial increase in
(right hip) pain in the several nonths preceding the January 11,
1990 visit,” the doctor further testifying on page 45, |ines 14-18
as follows (Enphasis Added):

Well, the alleged injury, if it resulted in pain in his
hip and it was the sanme thing that | saw him for on
1/11/90, then | would have to say that the injury was a
significant part.

| note that the doctor rejected the suggestion that he was
speculating with these words (Enphasi s Added):

It’s hardly speculation if |I've been told that there was
an accident and he injured his hip and he conpl ai ned of
pain in his hip after the accident.



(CX 1 at 45-46)

There then foll owed a series of questions to the doctor based
upon a work history at NFS of from one-to-three nonths and, as
Cl aimant worked at NFS for only three weeks, the answers wll be
di sregarded as based upon a faulty prem se and a prem se which
omtted conpletely any reference to C ai mant’ s physi cal | y- demandi ng
shi pyard work, i.e., the repetitive trauma, repetitive trauma at
JSI fromJuly of 1967 to August 23 or 25, 1989. (CX 1 at 47-49)

Claimant’s correct work history was discussed at Dr. Pohl’s
suppl enental deposition on January 31, 1995, the transcript of
which is in evidence as CX 2. This testinony will now be
summari zed at great |ength because of its inportance herein.

The parties re-deposed Dr. Pohl on January 31, 1995, the
transcript of whichis in evidence as ALJ EX 8 (Exhibit C), and the
pur pose of the suppl enental deposition was to give the doctor the
opportunity to clarify his opinions relating to Caimnt’s right
hi p probl ens based upon correct information as to Caimant’s work
at NFS from Novenber 16, 1989 through Decenber 5, 1989. \When Dr.
Pohl was advised that O aimant had worked at NFS for three (3)
weeks as opposed to several nonths, the doctor replied, “M opinion
is that the enploynent at North Florida Shipyards from Novenber
15th to Decenber 6th had little effect on his |l eft knee condition.”
Wil e the doctor did not “know if anything is inpossible,” he did
testify thusly: “My feeling is that the overall natural history of
his left knee problem would |likely not have been altered in any
substantial way by his enploynent for those three weeks,” the
doctor concluding, “It (those three weeks) was not naterial.”
(Enphasi s added) (ALJ EX 8 at 4-8)

Wth reference to Claimant’s right hip problens, Dr. Pohl
replied, “The answer to your question is that the enploynment (at
NFS) woul d not have had any effect as you stated the question.”
(Enphasi s added) (ALJ EX 8 at 10)3

Dr. Pohl exam ned C ai mant on May 15, July 26 and August 23,
1989 and during those visits there were no conpl aints about any
right hip problens, and his conplaints were limted to both knees,
his el bow and feet. Dr. Pohl reviewed Dr. Gaillard’ s office notes

3The doctor’s opinion as stated in this context will be given
little or no weight because the hypothetical question asked the
doctor to assune that C aimant suffered fromhip pain prior to his
enpl oynent with North Florida Shipyards and if you assune that he
did not sustain trauma at North Florida Shipyards (ALJ EX 8 at 10,
lines 8-14), and those assunptions are erroneous and not based on
the evidence in this closed record.



and the first reference to right hip problens is the Decenber 8,
1989 note wherein the doctor took conplaints of right hip and groin
pain for the previous two weeks, which pain was “nmuch worse this
nmorning.” (ALJ EX 8 at 13-14) Dr. Gillard next saw C ai mant on
Decenber 27, 1989, at which tinme “the patient still is having
trouble with his right hip. He conplains of severe pain in this
area. He states he renenbers now that a short time before the pain
started he was in the stairway or passageway on the Ship and hit
the hatch with that area.” On January 4, 1989 (sic) the synptons
continued and Dr. Gaillard referred Caimant to Dr. Pohl. The
doctor examned Cdaimant on January 11, 1990 and Dr. Poh

reconmmended a total right hip replacenent because of, and to
relieve, the significantly increased right hip pain, and the
surgery took place on January 30, 1990. Dr. Pohl replied in the
negati ve when asked whet her or not there was any indication of the
need for a total right hip replacenent prior to that exam nation on
January 11, 1990, a nost inportant response herein. (ALJ EX 8
at 14-15)

The di agnosi s on January 11, 1990 was severe osteoarthritis of
the right hip and when Dr. Pohl was asked a proper hypothetica
guestion, i.e. a question based upon facts in evidence when the
record closes, Dr. Pohl replied, “I have an opinion, and | fee
that it aggravated his pre-existing hip condition” and contri buted
to and accelerated the need for the total right hip replacenent.
(Enphasi s added) (ALJ EX 8 at 16-18)

Wth reference to Claimant’s | eft knee problens, Dr. Pohl’s
di agnosis as of My 15, 1989 was “patellar-fenoral crepitus, and
| ateral conpartnment osteoarthritis.” Dr. Pohl was then asked a
proper hypothetical questionrelating to Caimant’s work at NFS and
any effect it mght have had on Caimant’s | eft knee probl ens, the
doctor replied, “I don't feel that it had a substantial effect” but
t he doctor did opine, “I feel that that activity (at NFS) certainly
woul d have increased knee synptons beyond what would have been
present, say, at a sedentary l|level of function.” (Enphasis added)
(ALJ EX 8 at 19-20)

Dr. Pohl further opined that “they (Claimant’s work at NFS)
probably did tenporarily aggravate a situation in that knee which
was already bad.” Wile Caimant’s |eft knee problens began with
his Novenber 4, 1972 traumatic injury at JSI and while these
probl ens were not caused by his work at NFS, because d ai mant had
a fairly advanced arthritic condition when the doctor exam ned
Claimant on May 15, 1989, Dr. Pohl opined, “they would aggravate
the synptons. It would aggravate the knee, not the synptons . . .
(and) (make it hurt.” (Enphasis added) (AlJ EX 8 at 22-23) 1In
response to further questions dealing with the |egal concepts of
aggravation, exacerbation and acceleration of a pre-existing
condition, Dr. Pohl opined that three nonths of maritinme activities



is sufficient to “have sone substantial effect” on his left knee
but that wth three weeks of such work, “I think it’s a very cl ose
call” and the doctor agreed that those three weeks of enploynent
did alter and aggravate or worsen the conditionin Caimant’s |eft
knee. Dr. Pohl also agreed that extensive clinbing by Cai mant at
NFS woul d hasten “the destructive process in the neuropathic foot”
because such work activity is “an abnornmal stress on those feet,”
t he doctor agreeing that such contribution is “possible, but (he)
could not define the degree.” (ALJ EX 8 at 24-28)

When Attorney Boyd persisted in his questioning of the doctor
by stating the correct |egal standard of workers’ conpensation | aw
at page 30, lines 23-25, and page 31, lines 1 and 2, Dr. Pohl,
surprisingly,* replied at lines 10 through 12:

The enploynent (at NFS) had nothing to do with the
probl ens he had in the foot.

(ALJ EX 8 at 29- 30)

As of Claimant’s open neni scectony of the left knee in 1972,
he had an abnormal knee and C ai mant’ s subsequent seventeen years
of physically demanding maritine activity set up a situation which
was a likely progression that would go on to develop later into an
arthritic condition. Mreover, Dr. Pohl agreed that the repetitive
trauma over those years to Caimant’s abnormal knee would further
accelerate and contribute to the arthritis in that knee, an
arthritic conditionthat “gradual |y devel oped” over those sevent een
years and until| Decenber 5, 1989, at which tinme he stopped wor ki ng,
because t he abnormal knee becane nore susceptible to further damage
by virtue of the repetitive trauma. Furthernore, Dr. Pohl agreed
that C ai mant’s heavy physical activity at JSI and NFS during 1989
“probably” contributed to the devel opnent of his arthritis in the
left knee, that Caimant’s linping and altered gait for the
previous ten years also had an adverse effect on his right hip
condition, that Caimant had significant pathology in his hip and
knee when he went to work at NFS on Novenber 15 or 16, 1989, that
the hatch cowl ing® incident at NFS certainly could have caused the
onset of increased synptons in that hip, that Caimant, physically

“Thus, the doctor apparently contradicted his prior testinony
as summarized herein, leading this Adm nistrative Law Judge to
surm se that perhaps the doctor does not conpletely understand the
| egal principle of “aggravation” involved herein, or, giving him
the benefit of the doubt, that he was not asked the correct
guestions on that |egal principle.

SAccording to daimant, that cow ing wei ghed 600 - 700 pounds.
(CNX 8 at 7)



speaki ng, was pretty close to the edge when he went to work at NFS
and that his work at NFS pushed him over the edge, thereby
resulting in the need for a total right hip replacenent. (ALJ EX 8
at 31-39)

According to Dr. Pohl, daimant had “severe degenerative
changes in his (right) hip” on January 11, 1990 and these changes
devel oped over a period of tinme and were |ongstanding. Dr. Pohl
further opined that aimant’s work at NFS “did result in a hip
injury that resulted in pain, which is the sane pain he brought in
here (on January 11, 1990) that necessitated a total hip,” that
Claimant “would have required a hip replacenent” even if he had
never gone to work at NFS, that the trauma he experienced at NFS
did accel erate and hasten his need for a total hip replacenent in
January of 1990 but he could not rate the extent or proportion of
such acceleration. (ALJ EX 8 at 40-45)

The parties deposed Dr. Robert S. Franco on Decenber 27, 1995
(CX 3) and the doctor, a Board-Certified specialist in orthopedics
and sports nedicine since January of 1988, reviewed Claimant’s
medi cal records (CX 1 at 42) at the request of JSI, the doctor
agreeing that Cdaimant first reported right hip pain to Dr.
Gaill ard on Decenber 8, 1989, the onset of which pain was due to “a
fall or trauma on a ship ... (when) his hip hit the hatch in that
area.” Dr. Franco opined that a total hip replacenent is indicated
whenever the patient is experiencing pain to the extent that it

“limts the (patient’s) activity level, the functional and
recreational activities level. And when a person enters that |evel
of pain then we consider the surgical options.” Wen he was asked

a proper hypothetical as to Claimant’s hatch cowing incident at
NFS, Dr. Franco opined that, “Wth any type of arthritic process

any type of insult to that hip would certainly exacerbate that
condition” and accelerate the Caimant’s need for a total hip
repl acenent. According to the doctor, “any insult, overuse, stress
(or trauma) applied tothe hipis certainly one of the factors that
would contribute to accelerating that process,” the doctor
answering in the affirmative that this incident at NFS nore |ikely
than not contributed to sone extent to Claimant’s present right hip
condition and his overall disability because “(a)ny process which
woul d put additional stress would only add to the accel eration of
the process.” (CX 3 at 4-12)

Dr. Franco further testified that Caimnt’s Cctober 4, 1972
injury at JSI and the subsequent |eft knee |ateral neniscectony
have resulted in permanent inpairnment of the left |ower extremty
and Claimant’s years of bending, kneeling, squatting, prolonged
standing and lifting “would rapidly accelerate this (degenerative)
process to this left knee.” Dr. Franco was then asked a proper
hypot heti cal based upon Claimant’s three weeks of work at NFS and
the doctor replied that that Ilevel of “activity (i.e., the



physi cal | y-demanding maritine enploynment) is totally conpatible
with the status of his knee which would certainly cause a
deterioration and worseni ng of his (patellofenoral) knee probl ens.”
(CX 3 at 17-21)

Wth reference to Caimant’s foot problens, Cdainmant’s
Septenber 19, 1978 x-rays showed “cal caneal spurs present which is
nore of a chronic condition,” as well as bilateral “narrow ng and
degenerative changes involving the first netatarsal phal angea
joint,” as well as arterial calcifications which are “indicative of
at heroscl erosis” and is conpatible with a diabetic condition. The
x-rays al so showed degenerative changes or osteoarthritis as joint
space narrowi ng and osteophyte formation, sclerosis of the joint
space. According to the doctor, “He basically in 1978 had showed
evi dence that he was starting to have wear and tear that was of a
signature nature, that x-rays already started to have changes and
basically often times you have changes before you have x-ray

changes... In summary, he started to show a picture of wear and
tear of that foot.” As of Septenber 19, 1978, daimant had
objective findings of a permanent problemin his feet “but not a
permanent disability.” Dr. Franco further opined that Caimant’s

three weeks of work at NFS would contribute to the devel opnent of
his problemwith his feet because “the trauma that he sustai ned
during that job fromthe weight lifting, the standing, just the
prol onged standing ... wth jobs not as active as his cause
significant deterioration both of the soft tissue and of the bone.”
(CX 3 at 21-25)

Dr. Franco, in explaining that deterioration, testified thusly
on page 26, lines 1-14 (Enphasis Added):

And what you see is that the man’s, his activity |evel
(was) high and the bl ood supply ... could not neet these
demands, hence the result was that even though it was
t hree weeks there (were) significant changes denonstrated
by, one, the soft tissue and, (twd), by his arthritis
processes which (are) docunented which actually led to
several anputations of his toes. So | do believe that
his activities exacerbated his condition both froma soft
ti ssue perspective, it’s docunented that ultimately | ed
to his anputations, and to a bone problem which
eventually led to an accelerated arthritic picture.

According to Dr. Franco, “But ny whole point is that as we go
fromhere to here patients becone clinically synptomatic with any

additional stress, any additional injury, and that was ny
interpretation as one, the job, and two, the injury on the job
that would cause himto becone nore and nore synptomatic.” Dr.

Franco agreed that Cdaimant’s Decenber 29, 1989 CT scan was
consistent with his conplaints of pain, even wthout any acute



pat hol ogy, and that Dr. Gube’ s January 19, 1990 report reflecting
“asignificant flareup in his hip pain since Decenber” (CX 5) does
i ndi cate that the probl emhad becone nore painful. (CX 3 at 33-34)

Claimant’s nedical records from July of 1989 to January 11
1990 docunment “a deteriorative process going on” and “it wasn’'t
getting any better.” According to the doctor, “(Certainly the
climate in the patell ofenoral joint was getting worse” and it was
“progressive with the rate of progression being influenced by
obviously contributing factors.” (CX 3 at 35-37) One of those
factors is Caimant’s diabetes because the “severely deceased
vascul ar supply” to the legs is adversely affected by “any
additional stress or trauma or exertion.” (CX 3 at 39) Dr. Franco
would defer to the opinions of Dr. Pohl because he exam ned
Cl aimant before and after his enploynent with NFS. (CX 3 at 41)

Dr. Franco, after being asked to assunme that C aimant had
experienced intermttent right hip pain prior to Novenber of 1989
and assumng the existence of a traumatic right hip injury in
Novenber of 1989, opined that if such incident increased the pain
synptons, “it would increase the indication for the need for
surgery.” Dr. Franco agreed that “the several nonths” of right hip
pain referred to in Dr. Pohl’s January 11, 1990 report could refer
to an incident in Novenber of 1989 which coul d have aggravated the
pre-existing degenerative changes in the hip and that the certainly
should not return to work at his former maritinme enploynent. (CX
3 at 43-45)

Cl ai mant was exam ned on May 2, 1995 at the request of Arns
| nsurance Services by Dr. WIlliam N Canpbell, an orthopedic
surgeon, and the doctor sent the following letter to the insurance
conpany (CNX 3):

CHI EF COVPLAI NT: Right hip pain.

H STORY OF PRESENT | LLNESS: M. Selvigis a 65 year-old white nmale
with a lengthy history of nultiple surgeries to his body from an
ort hopeadi c point of view The patient states that his present
conplaint relates to an acci dent which he thinks occurred sonetine
in October or Novenber of 1989 while working for North Florida
Shi pyar ds. The patient states that he had been working there
several weeks, when he was going down a stairwell on the USS
Forrestal, when a hatch fell on his head and forced his hip down
into the side of the hatch. The patient said he suffered i medi ate
pain. The patient states, however, that he continued to work. The
patient, evidently, did not seek nmedical help until approxi mately
1 1/2 to 2 nonths after that. The patient believes that he was
seen by Dr. Gillard, but he is not sure. Dr. Gillard
subsequently referred the patient to Dr. Pohl. Sonehow, during
this period, the patient was led to believe that there was sone



sort of chip fracture associated with his right hip. He did not
evidently, he did not inprove and had total hip arthroplasty by Dr.
Pohl sonetinme in 1990 (the patient does not recall when).

PAST MEDI CAL HI STORY: The patient has had nultiple orthopaedic
problens in the past and nultiple surgeries. He has had bil ateral
toe inplants with the left one becomng infected and resulting in
a partial anmputation of the foot. He has had three surgeries to
his |l eft knee, the nost recent which was a total knee replacenent
by Dr. Pohl in 1990. He had el bow surgery in the 1980's. He has
al so had bil ateral herniorrhaphies and gall bl adder surgery. The
patient’s other nedical problens also indicate that he has adult-
onset diabetes for approximtely 4 to 5 years. He has
hyper chol est erol em a and hypertension..

REVI EWOF X- RAYS: The original filnms of January 11, 1990 indicate
bilateral joint narrowing of both hips with the right being nore
severe than the left. There are osteophytes present at the
superior aspect of the acetabulum and also at the fenoral head.
The joint space on the right side is about half the size of that on
the left hip. There is also sclerosis of the superior aspect of
t he acetabulum indicating increased stress in this region. This
is also nore marked on the right side.

X-RAY REVIEW CONT' D: The rest of the filns fromearly March 1990
until 1991 reveal an Internedics total hip arthroplasty systemw th
2 screws in the acetabular shield. The alignnment and position of
these are excellent at the nost recent filnms in 1991. | see no
signs of |oosening. There are sonme signs of heterotopic bone
formati on at the superior aspect of the acetabulumin the region of
t he gl uteus nuscl es.

REVI EW OF RECORDS: Dr. Gillard s records indicate that the
patient was first seen by himon Decenber 8, 1989. At that tine,
the patient conplained of right hip and groin pain which had
exi sted (according to his notes) for approximately 2 weeks. On the
foll ow-up notes on Decenber 27, 1989, Dr. Gaillard states that the
patient “remenbers now that a short tine before the pain started,
he was in a stairway or passageway on a ship and hit the hatch with
that area”. Evidently, on Decenber 29, 1989 Dr. Gaillard ordered
a CT scan which indicated severe superior and | ateral narrow ng of
the right hip joint with sclerosis conpatible with degenerative
di sease. Al so, osteophytes were noted and a snmall chip off the
posterior aspect of the acetabul umwhich is probably as a result of
old trauma or osteophytic formation. The inpression of the
radiologist, Dr. Carter, is that the patient has noderate to severe
degenerative changes wi thout acute abnormalities of the right hip.

The patient’s past history fromDr. Gaillard, and other doctors,
indicates a significant history of osteoarthritis of many joints.



Dr. Gube talks about this in January 19, 1990. Dr. Gillard has
tal ked about it on several occasions. Dr. Pohl indicates on
Decenber 11, 1990 that the patient is in on that day for eval uation
of right hip. The patient stated that he had had increasing pain
of the right hip for several nonths. X-rays by Dr. Pohl at that
tinme indicate severe osteoarthritis of the right hip. There is no
mention in this initial contact with Pohl, who had seen himfor a
nunber of years, of any injury causing this right hip pain. The
operative procedure of the total hip arthroplasty was done on
January 30, 1990 by Dr. Pohl

Dr. Canpbell, after reviewng the nedical records of Dr.
Gaillard, Dr. Pohl, Dr. Carter (a radiologist) and Dr. G ube, gave
these inpressions (CNX 3 at 4):

| MPRESSI ON:
1) Mul tiple polyarthritis, nostly degenerative in nature.

2) S/ P total knee arthropl asty.

3) S/IP bilateral first MIJ replacements wth subsequent
infection of the left.

4) Di abet es.

5) H gh bl ood pressure.

6) Severe arthrosclerotic disease.

7) Psychophysi ol ogi ¢ nuscul oskel etal overl ay.

It isintuitively obvious fromthe x-rays and the records provi ded,
that M. Selvig had pre-existent arthritis of his right hip. AS a
matter of fact, nost of the records do not indicate an acute injury
being the precipitating cause for his right hip. Nonetheless, the
r oent genogr aphi ¢ changes, which are so el oquently delineated on the
x-rays and the CT scan, certainly pre-date any injury which may
have occurred in October or Novenber of 1989. The CT read by Dr.
Carter reveals no acute abnormalities. My review of the x-rays
reveals no signs of chip fractures or any other acute problens
ot her than rather |ong-standi ng extensive degenerative changes of
both hips with the right being greater than the left.

It is, therefore, nmy conclusion that the accident which he
supposedly sustained in OCctober or Novenber of 1989 at the
shi pyard, had no inpact whatsoever on the ongoing degenerative
process of his right hip and the resultant requirenent for total
hi p arthropl asty.

The parties deposed Dr. WIliam N. Canpbell on Decenber 19,



1995 (CNX 9) and the doctor, who is a Board-Certified orthopedic
surgeon, testified that he exam ned C ai mant on May 2, 1995 at the
request of the Enployer, that he also reviewed O ai mant’s nedi cal
records and sone x-rays, that Claimant was “like a demlitarized
zone from an orthopedic point of view,” that Caimnt’s doctors
have “done a pretty good job of rehabbing the (right) leg,” that
“the hip replacenent and the resultant hip had left himwith a very
serviceable right leg,” that he “generally tell(s) nost total hip
patients that they probably will not be engaged in a job that we
woul d refer to as heavy” and that he “m ght be able to do noderate
to light duties” as long as he would be “able to nove around and

stand four to six hours a day.” Cdaimant’s total knee repl acenent
would also require inposition of simlar restrictions against
“excessive activity,” “not standing too |long for himon those feet,

because of the weakness of the leg, the swelling, the partial
anputations, the lack of stability.” (CNX 9 at 3-9)

According to the doctor, Claimant’s x-rays revealed
“preexisting bilateral degenerative arthritis of his hips, with the
right being much nore severe on the left,” and his Decenber 29,
1989 CT scan of the right hip “only serves to reinforce the x-rays”
because, “In this particular case, x-rays are nmuch nore definitive
than CTS...” Dr. Canpbell took a history report of Cainmant’s
Novenber of 1989 hatch cowings incident and, according to the
doctor, “the accident of Cctober (SIC) had no i npact what soever on
the ongoing degenerative process of the right hip and the
result(ant) requirenent of a total hip replacenent, (or)
arthropl asty,” the doctor remarking, “Anything that occurred inthe
| ast three or four nonths of his period prior to the total hip
surgery (was) inconsequential as to causing any additional danage
to his hip or Kknees.” Dr. Canpbell was unable to express an
opinion on the etiology of Caimant’s problenms with his feet
because “(b)y the tine his feet got to ne, they were in such
disarray as to make in very difficult” for the doctor to render an
opinion on the record. (ld. at 10-14)

Dr. Canmpbell, who did not know exactly what work C ai mant
performed at JSI and at NFS, testified that dainmant’s nedica
records do not reflect right hip and groin conplaints prior to that
Decenber 8, 1989 report to Dr. Gaillard, that the conplaints of
right groin pain would be consistent with right hip problenms and
that the Novenber 23, 1989 incident at NFS “may have certainly
acutely exacerbated it, but it had no long-term effect upon the
outcone” and “absolutely ... (t)he dye was cast” because he al ready
had preexisting osteoarthritis in that hip, the doctor agreeing
that aimant’s right hip was nore synptomatic in Decenber of 1989
t han he had been previously and that the total hip arthroplasty was
per formed because of the | evel of pain he was experiencing. As Dr.
Canmpbell has only exam ned C ai mant once, and that was on May 2,
1995, long after the events in question, the doctor would defer to



t he cont enpor aneous exam nations and opinions of Dr. Gaillard (who
saw Claimant over fifty (50) tinmes prior to the incident in
Novenber of 1989), Dr. Pohl (who saw O ai mant nunerous tines over
a six year period) and Dr. Gube. (1d. at 15-23)

Dr. Canpbell conceded that “any sort of activity ina guy with
degenerative changes in his knees and hips will be nore difficult
than it would be for the average person.” (1d. at 30) Wen the
doctor was asked whether or not Caimant’s three weeks of work at
NFS had any inpact on Caimant’s knee condition, the doctor

replied, “I think that’s an inpossible question to answer” because
the “natural status of honb sapiens is you wear out,” the doctor
concluding, “I have an opinion that | don’'t think there's been any
great inpact as a result of that short enploynment period.” (ld. at
36-39) Finally, the doctor reluctantly conceded, ... | |ove these
possi bl e questions... |s that possible? Sure, it is. ls it
probabl e? No. s it probable his knee occurred in two weeks

three weeks(?), really renote”... Sanme thing as | said before

anything is possible, but it is highly inprobable.” (1d, at 40)

When Dr. Canpbell was shown a list of Cdaimant’s work
activities at NFS, he described that work as “nobderate to heavy
duty.” (1d. at 41) Claimant’s present knee problenms are the

result of three surgeries to the left knee “and the activities of
daily living over the last 20 years.” (ld. at 43-44)

Counsel for NFS sent the followng letter to Dr. Pohl and, in
view of its inportance herein in resolving the mandate from the
Benefits Review Board, the letter will be quoted its entirety (CNX
10):

“This will follow our conference regarding the above
referenced matter. For your review | am enclosing a copy of your
earlier deposition.

“We di scussed three of M. Selvig s conditions. Specifically,
his knee, his hip and his feet. | believe that you were not
provided with all of the relevant facts as of the tine of your
earlier deposition and that is confirnmed by your current opinions.
O nost inportance is the erroneous fact that M. Sel vig worked for
my client, North Florida Shipyards, for three nonths. As we
di scussed, he actually only worked there from Novenber 16, 1989
t hrough Decenber 5, 1989. He was laid off for reasons totally
unrel ated to any health condition that he may have had. W have no
records of any conplaint or injuries while he was on this job.

“M. Selvig worked at Jacksonville Shipyards (not to be
confused with ny client, North Florida Shipyards) from July 1967
t hrough August 1989. He injured his left knee while working for



Jacksonvill e Shipyards on October 4, 1972. He ultimately had
surgery perforned by Dr. John Q Thonpson.

“M. Selvig was referred to you by Dr. Gillard and you saw
him on My 15, 1989. At that time you diagnosed severe
degenerative osteoarthritis in his right el bow and his left knee.
This was also to sone extent in his right knee and in his feet.
Utimately the patient underwent a total knee arthroplasty on
11/6/90. | understand that it is your opinion that the left knee
problem as well as the resulting disability and the need for
ultimate surgeries was the result of the accident and resulting
injuries which occurred at Jacksonville Shipyards in Cctober of
1972. | understand that it is al so your opinion that the condition
woul d have been aggravated during the patient’s continued work at
Jacksonvi |l e Shi pyards from1972 through the tine that he I eft that
job in August of 1989. Finally, | understand that you cannot say
that M. Selvig's enploynent with North Florida Shipyards in any
way aggravated, accelerated or contributed to his knee condition
given the fact that he only worked there for three weeks. If he
had in fact worked at North Florida Shipyards for three nonths as
earlier indicated your opinion would have been as you expressed in
you deposition. However, based on the correct history of only
having worked for three weeks and not having sustained any
identifiable injury and havi ng made no conpl ai nts whil e worki ng at
North Florida Shipyards for those three weeks, it would be
inpossible to link the condition in any way to that enpl oynent.

“As to M. Selvig's food condition, | understand that your
opinions are the sane. M. Selvig' s foot condition woul d have been
aggravated, accelerated or contributed to by his work at
Jacksonvi |l | e Shi pyards through the tinme of his departure fromthere
i n August of 1989. However, since M. Selvig only worked for North
Fl ori da Shipyards for three weeks, it again woul d be inpossible to
opi ne that there was any aggravation, acceleration or contribution
to the foot condition fromthis enploynent. Again, had the period
of enploynent at North Florida Shipyards been three nonths, your
opi ni ons woul d be expressed in your deposition.

“As to M. Selvig' s hip condition, | understand that he first
reported this to you on January 11, 1990. At that time he
indicated that he had had right hip pain for the past severa
nmont hs al t hough there had been hip pain for quite a while before
t hat . On examnation M. Selvig was found to have significant
degenerative joint disease in the right hip. M. Selvig did not
report any history of trauma or injury with respect to his hip
problem As we discussed, M. Selvig contends that he did injure
his hip while working with North Florida Shipyards. | understand
that it is your opinion that if M. Selvig in fact had not had any
hip pain prior to his enploynent with North Florida Shipyards and
if he didinfact sustain trauma to his hip during that enpl oynent,



then in your opinion this would have aggravated his pre-existing
hi p di sease. On the other hand, if it is determned that M
Selvig did have hip pain prior to his enploynment with North Florida
Shi pyards or that he did not sustain trauma while working for North
Fl ori da Shi pyards, then it would be your opinion that M. Selvig’ s
hip condition would not be related to his enploynent with North
Fl ori da Shi pyards.

“Finally, | wunderstand it is your opinion that M. Selvig
would be able to work full-time, light duty with appropriate
restrictions if his only problens were related to his hip and knee
for which you perforned surgery. | understand that he has regai ned
excellent function in both of these joints follow ng the surgery.
However, | understand that M. Selvig would be essentially
unenpl oyabl e on the basis of his foot problens al one.

“If the above facts correctly recite the substance of our
conference | would appreciate it if you would please sign this
|l etter where indicated below and return it to nme in the self-
addressed stanped envel ope. Naturally, should you have any
corrections, deletions or additions please feel free to nake them”

Thereafter, on August 20, 1996 counsel for NFS sent the
followwng letter to Dr. Pohl (CNX 10 at 4-5):

“I amwiting you regarding M. Wnslow Selvig, whomyou have
been treating for a nunber of years. You have previously spoken to

M. Bill Beaver, of our firm as well as M. R chard Stoudemre
At this time, we are submtting a petition to the U S. Departnent
of Labor for Section 8(f) relief. This relief will in no way

affect the conpensation benefits which M. Selvig has received or
may receive in the future. This relief is simlar to a worker’s
conpensation Special Disability Trust Fund Caim in that it’s
(SIC) purpose is to encourage enployers to hire and maintain
enpl oyees with pre-existing conditions which may have hindered
t heir enpl oynment.

“On January 14, 1994 you assigned a 30% pernmanent parti al
disability to the left lower extremty together wth a 20%
permanent partial disability to the right lower extremty as a
result of the total hip replacenent which conbined for 16%
permanent partial disability to the body as a whol e as consequence
of the injuries and surgery to the Claimant’s |ower extremties.
As you know i n August of 1994, the d ai mant underwent anputati on of
all remaining toes on his left foot. You perforned the surgery and
rel eased the C aimant as of May 1, 1995, however at that tine that
you have conferenced and attended depositions with ny coll eagues,
you had not yet assigned a permanent inpairnment rating as a
consequence of the Claimant’s |l oss of toes. You did opine that



Cl ai mant had reached maxi nrumnedi cal i nprovenent, however. | would
appreciate it very nuch if you would provide ne with this
information, that | may file ny Petition for Relief. | have
provi ded a space below for your convenience, as well as a self-
addressed, stanped envel ope for your pronpt response. Please note
that | intend to mail out ny petition on Septenber 2, 1996 in
conpliance with the U S. Departnent of Labor’s deadline. I
appreci ate your expedited response. |If you feel a conference with
me woul d be hel pful to you, I wll be happy to set one up with you.
| am | ooking forward to working with you again in the future.”

Dr. Pohl signed the follow ng addendum at the bottom of the
letter relating to the inpairnent ratings, pursuant to the AMA
Qui delines, 4th Edition (Id. at 5):

“57% (1 eft foot/toes)
16% current permanent partial disability to the body as a whole
AMA 4t h ed.

| agree with the opinions as stated above.”

The parties deposed Charles W Ballard on Mrch 18, 1996
(CX 20) and M. Ballard, who worked at NFS from 1988 through
Novenber of 1993, was hired as a | eader man in the pipe shop at its
maritime facility at Mayport, Florida and then two years |ater
becane assistant foreman of the fabrication shop. M. Ballard
testified that NFS had a policy with reference to on-the-job
injuries by its enployees, that all enployees inmmediately had to
report any injuries “to a supervisor or to the safety departnent,
whoever was avail able at the tinme,” that the supervisor taking such
report would have to fill out the appropriate injury report and
that the NFS had a division in downtown Jacksonville off of Bay
Street/or Talleyrand, a division at Myport and several
subsidiaries such as Thernal Engi neering for insulation and
Buffalo Electric for rewnding notors. (CX 20 at 3-6)

M. Ballard who knew Claimant from their work at JSI,
testified that aimant “was hired on in a | eader nan capacity to
work for Sam Shieder,” the foreman of the fabrication shop at
Mayport, that he and C ai mant spent about thirty percent of their
time in the office and seventy percent on the boats, that all
shi pboard work “absol utely” requires clinbing of several |evels of
| adders up/down to reach their work sites, often working in tight
and confi ned spaces, that he, C aimant and Sam Shi eder were wor ki ng
on one weekend on the fuel oil tanks of a vessel and that C ai mant
advised M. Ballard and M. Shieder as foll ows:

“And W nsl ow cane down t hrough the punp roomand cane into the work
area where we were and reported that the hatch had fell (SIC) on
him as he was clinbing down there to get to the job site and



reported it to nme and Sam” (Enphasis Added) (CX 20, page 12,
lines 17-20)

TimAl sten was the safety man at that tinme but he was not at
the job site but M. Ballard “believe(d) M. Wnslow went to | ook
for himto report the accident to hinf and when C ai mant returned,
M. Ballard could not recall whether “he had nentioned that he had
seen himor had a chance to find the safety man to report it and
get anything filled out paperworkwi se.” In any event, M. Ballard
concl uded,

Whet her the safety man cane in and did his paperwork ..
updat ed the access list |like he was supposed to for each
tank that’s open and then | eft again, | don’'t know. They
don’t work for ne, so.

(Emphasi s Added, CX 20, p. 14, lines 2-5)

M. Ballard, in further relating exactly what d aimant had
told him stated (Enphasis Added):

Vll, he just ... nmentioned that he had fell on to (SIC
t he back edge of the conbing. It struck himin the side,
and that’s ... all he said to ne.

(CX 20, p. 14, lines 16-18)

According to M. Ballard, Caimant did not work the entire
shift that day and worked half a day. The incident happened at the
start of the shift, M. Ballard remarking, Cainmant “may have been
working in pain.”® (CX 20 at 7-17)

M. Ballard did see C ai mant working on that aircraft carrier
two or three other tines afer the incident. He could not recal
whet her or not Claimant was linping at that time. On the day of
the i ncident Cd aimant had to descend about forty feet to reach that
tank at the bottom of the ladder. M. Ballard did not see to it
that an accident report was filled out in connection with the
i ncident “(b)ecause the foreman of the shop was notified” by the
Claimant, M. Ballard el aborating that “M. Sam Shi eder (foreman of
the fab shop) was standing right next to nme at the sane tine
Wnslow told ne.” According to M. Ballard, M. Shieder, as shop
foreman, had the obligation of notifying Danny Martin, the general
manager, about the injury. M. Ballard and M. Shieder are

5Counsel 's objection to that answer is overruled as it is
relevant and material to the unresolved issues herein and as the
objection really goes to the weight to be according to that
testi nony.



“friends,” “play golf together,” “discuss our famly,” but “we try
not to di scuss anything work-related,” M. Ballard concl udi ng, “Sam
is a fair and honest man” but he also has a famly “and he’'s got to
make a living” and apparently the best way at NFS for supervisors
to get along is to be a so-called “conpany man” because ot herw se
“you’ re unenpl oyed.” Moreover, “So if Sam said that he didn’'t
remenber the incident, | figure Samis | ooking out for Sami s butt,
and I'Il tell Samthat to his face.” (Enphasis Added) M. Ballard
and M. Shieder did discuss their pending depositions and M.
Ballard told him*“l’m going to have to tell them what | saw and
what was said to ne and what's straight up, and that was it. W
didn't get into great detail and try to see what each other
remenbered, no, if that’s what you' re asking.” (CX 20 at 17-33)

Initially, | nust determ ne whether C aimant has sustained a
new and discrete injury as a result of his enploynent with North
Fl ori da Shi pyards.

At the outset | mnust consider the effect of the well-
recogni zed “Law of the Case doctrine” herein as ny coll eague nade
certain findings and conclusions and as the Board affirnmed
virtually all of Judge Levin's decision.

The “law of the case doctrine” is a discretionary rule of
practice based on the principle that once anissueis litigated and
deci ded, the matter should not be relitigated. United States v.
U S Snelting Refining and M ning Conpany, 339 U S. 186 (1950).
The law of the case doctrine is not a rule of law and it nerely
expresses the practice of courts generally to refuse to reopen what
has al ready been deci ded. Messenger v. Anderson, 225 U. S. 436, 444
(1912). The doctrine is a rule of procedure and does not go to the
power of the Court. Therefore, a court may override a prior
decision in the same case when a clearly erroneous prior decision
would work a manifest injustice. Wite v. Mirtha, 377 F.2d 428
(5th Gr. 1967); Messenger, supra.

It is axiomatic that the | aw of the case doctrine may only be
applied when an issue has been fully litigated and decided. The
| aw of the case doctrine is inapplicable where the Board has not
addressed and considered an issue in its initial decision and
order. Jones v. U S. Steel, 25 BRBS 355, 359 (1992); Vlasic v.
Aneri can President Lines, BRB No. 88-4298 (Unpublished, 2-19-93).

As noted above, the Board upheld Judge Levin's findings that
the repetitive trauna injuries to the feet and knee were not worKk-
related. The Board also affirnmed Judge Levin's finding that the
claimfor a traumatic hip injury was tinme-barred under Section 13.
However, the Board vacated Judge Levin's finding that the clains
for acute and repetitive trauma to the hip were not work-rel ated.
The Board noted that the Adm nistrative Law Judge nust clarify on



remand whether the issue of repetitive trauma had even been
properly raised at the hearing held before Judge Levin on May 8,
1997. Moreover, there was no finding by Judge Levin or the Board
as to the tineliness of the claimfor repetitive trauma to the hip
under Sections 12 and 13.

Accordingly, ny mandate on remand is to determne all issues
properly raised by the parties which are necessary to a final
determ nation. The Board directed on remand that the Court nmake an
initial finding as to whether a claim had been presented for
repetitive trauma to the hip at the first hearing. There was
absol utely no question but that the C ai nant asserted distinct and
discrete clainms for repetitive and acute trauma to the right hip.
In his opening statenent, C aimant’s counsel expl ai ned:

there are two clains with giverisetothis case. Oneis
for a traumatic right hip injury, which occurred at the
North Fl orida Shipyard in 1989. The second claimis for
repetitive trauma to the right hip, the left knee and t he
feet. (CX 17 at 11)

There was al so a | engthy di scussion of the repetitive trauma
claims at the conclusion of the first hearing, when Caimnt’s
counsel reiterated that clains were being nmade in the alternative
and that if the Court rejected the claimfor benefits due to the
acute hip injury, that North Florida should still be responsi bl e on
the basis of the claimfor repetitive trauma to the “hip, knee and
foot.” (CX 17 at 114)

Thi s cl osed record concl usively establishes, and | so find and
concl ude, that C ai mant sustai ned a new and di screte injury to his
right hip as aresult of the repetitive trauma to that bodily part
during his three weeks of work at North Florida Shipyards. 1In so
finding, | rely upon and accept the well-recognized two-injury rule
based upon the so-called “aggravation” doctrine.

The two injury rule provides that if the subsequent injury
aggravated, accelerated or conbined with the claimant’s prior
injury, thus resulting in <claimant’s disability, then the
subsequent injury is the conpensable injury, and the subsequent
enpl oyer i s responsi ble. Foundation Constructors v. Director, 950
F.2d 621 (9th Cr. 1991); Kelaita v. Director, 799 F.2d 1308, 1308,
1311 (9th Cr. 1986). This rule applies even though the worker did
not incur the greater part of his injury with the subsequent
enpl oyer. Foundation; Kelaita; Port of Portland v. Director, OACP,
932 F.2d 836 (9th Cr. 1991); Strachan Shipping Conpany v. Nash,
782 F.2d 513 (5th G r. 1986); Cooper Stevedoring of Louisiana v.
Washi ngton, 556 F.2d 268 (5th Cir. 1977), Johnson v. |lIngalls
Shi pbuil ding, Inc., 22 BRBS 60 (1899). This rule also applies in
identifying the responsible insurance carrier when only one



enpl oyer is involved. Argonaut | nsurance Co. v. Patterson, 846
F.2d 71 (11th G r. 1988).

Claimant testified credibly before nme that at NFS he engaged
in his usual physically-demanding work of boarding the ships
clinbing |adders, crawing and kneeling in tight and confined
spaces, and these were the same tasks that he had been performng
for the previous al nost twenty years on the waterfront. Caimant’s
credible testinony and this closed record, particularly the well-
reasoned opi nions of Dr. Pohl extensively summari zed above, sinply
cannot support a conclusion that Caimant’s right hip problemis
the natural and unavoi dabl e consequences of his work for JSI and
his 1972 left knee injury, sinply because he perforned this
physi cal | y-demandi ng work for three weeks, especially after he had
passed a physical exam nation at NFS prior to being hired.

Accordingly, | find and conclude that Claimant’s repetitive
work activities at NFS for a three week period of tine aggravated,
accel erated and exacerbated his pre-existing |left knee problens,
thereby resulting in a new and discrete right hip injury on or
about Novenber 23, 1989.

Therefore, as C ai mant sustai ned a new and di screte injury as
aresult of his work at NFS, JSI is not responsible for any of the
conpensation benefits awarded herein. | also note that the
testinony of Dr. Canpbell does not rebut the statutory presunption
in Claimant’s favor, as it is apparent that the doctor did not
consider the effect of Claimant’s work at NFS as it nmay have been
affected by the well-settled “aggravation” doctrine.

Tinmely Notice of Injury

Section 12(a) requires that notice of a traumatic injury or
deat h for which conpensation is payable nmust be given within thirty
(30) days after the date of the injury or death, or wwthin thirty
(30) days after the enployee or beneficiary is aware of a
rel ati onship between the injury or death and the enploynment. In
the case of an occupational disease which does not imrediately
result in disability or death, appropriate notice shall be given
within one (1) year after the enployee or clai mant becones aware,
or in the exercise of reasonable diligence or by reason of nedi cal
advi ce should have been aware, of the relationship anong the
enpl oynent, the disease and the death or disability. Odinarily,
the date on which a claimant was told by a doctor that he had a
work-related injury is the controlling date establishi ng awar eness,
and a claimant is required in the exercise of reasonable diligence
to seek a professional diagnosis only when he has reason to believe
that his condition would, or mght, reduce his wage-earning
capacity. Osnundsen v. Todd Pacific Shipyard, 755 F.2d 730, 732
and 733 (9th Cr. 1985); see 18 BRBS 112 (1986) (Decision and O der



on Renmand); Lindsay v. Bethlehem Steel Corporation, 18 BRBS 20
(1986); Cox v. Brady Ham I ton Stevedore Conpany, 18 BRBS 10 (1985);
Jackson v. Ingalls Shipbuilding Dvision, Litton Systens, Inc., 15
BRBS 299 (1983); Stark v. Lockheed Shipbuil ding and Construction
Co., 5 BRBS 186 (1976). The relevant inquiry is the date of
awareness of the relationship anong the injury, enploynent and
disability. Thorud v. Brady-Ham |ton Stevedore Conpany, 18 BRBS
232 (1986). See also Bath Iron Wrks Corporation v. Galen, 605
F.2d 583 (1st Cr. 1979); Ceisler v. Colunbia Asbestos, Inc., 14
BRBS 794 (1981).

Al t hough NFS did not receive witten notice of the Caimant's
injury or occupational illness as required by Sections 12(a) and
(b), i.e., by the FormLS-201, the claimis not barred because NFS
had actual know edge of Claimant's work-rel ated problens and has
of fered no persuasive evidence to establish it was prejudiced by
the l ack of witten notice. Sheek v. General Dynam cs Corporati on,
18 BRBS 151 (1986) (Decision and Oder on Reconsideration),
nodi fying 18 BRBS 1 (1985); Derocher v. Crescent Wharf & War ehouse,
17 BRBS 249 (1985); Dolow ch v. West Side Iron Wrks, 17 BRBS 197
(1985). See also Section 12(d)(3)(ii) of the Amended Act.

As noted above, it is now well-settled under the Act that the
notification requirenents of Section 12 and the filing requirenents
of Section 13 do not begin to run until the enpl oyee was aware, or
in the exercise of reasonable diligence or reasonable of nedica
advi ce should have been aware, of the relationship between the
injury and the enpl oynent. Bivens v. Newport News Shi pbuil di ng and
Drydock, 23 BRBS 233 (1990); Sheek v. General Dynam cs Corporation,
18 BRBS 1 (1985), on reconsideration, 18 BRBS 151 (1986). The
awar eness provisions of Section 12 and 13 are identical, Bivens,
supr a.

Appellate courts and the Benefits Review Board have
consistently held that the one-year limt period for traumatic
injuries does not comrence to run until the enployee reasonably
believes that he has “suffered a work-related harm which would
probably dimnish his capacity to earn his |iving. Stancil wv.
Massey, 436 F.2d 274 (DC GCr. 1970). Brown v. Jacksonville
Shi pyards, 893 F.2d 294, 23 BRBS 22 (CRT) (11th Gir. 1990).
Cenerally, the date when the claimant, in the reasonabl e exercise
of diligence, should have been aware of the work-rel atedness of an
injury is determned based on the nedical advice he received
Gregory v. Southeastern Maritinme Co., 25 BRBS 188 (1991); G ant v.
I nt erocean Stevedoring, 22 BRBS 294 (1989). The awareness
provisions of sections 12 and 13 recognize that the harnfu
physi cal effects of an injury may not be manifest sinultaneously
with the occurrence of the injury. Stancil, at 276. This is
particularly so in cases involving cunmul ative or repetitive trauma



or mcrotrauma. Pitman, supra.

NFS properly put into issue the tineliness of the notice and
claims at the outset of the first hearing. Judge Levin did not
reach these issues with regard to the repetitive hip clai mbecause
he rejected the claimas not wirk-related. On remand, as | have
al ready concluded that Caimant’s work activities at North Florida
contributed to his hipinjury, a determ nation nust then be nade as
to whether the notice and cl ai mprovi sions have been conplied with
by the d ai mant.

Section 20(b) presunes that the notice of injury and the
filing of the claimwere tinely. Shaller v. Cranp Shipbuil di ng and
Drydock Conmpany, 23 BRBS 140 (1989). Section 20(b) applies equally
to Sections 12 and 13 of the Act. Avondale Shipyards v. Vincent,
623 F.2d 1117 (5th G r. 1980); United Brands Conpany v. Mel son, 594
F.2d 1068, 1072 (5th Cir. 1979). 1In order to rebut the presunption
of tineliness, the enployer nust present substantial evidence to
the contrary. Shaller, supra.

The presunption also applies to establishing the claimnt’s
awar eness of the work-relatedness of his injury. Therefore, the
enpl oyer bears the burden of proving that a claimwas filed nore
than the perm ssible period followng the date of awareness of a
work-related injury. Horton v. General Dynam cs Corporation, 20
BRBS 99 (1987).

As not ed above, Judge Levin found that there was no evi dence
of any time when the cl ai mant shoul d have known that his | eft knee
and foot injuries were work-related. (CX 19 at 15) The sane |logic
conpels the sanme finding with regard to the claimfor repetitive
trauma to the hip. At the hearing held on August 3, 1999, M.
Selvig testified that “1 never heard anything about repetitive
trauma from anybody, any doctor, ever.” (TR 84) NFS has not
presented any evidence to the contrary. Therefore, the notice and
claim for the repetitive right hip injury, provided by the
claimant’s filing of an LS-203 in July of 1993, were tinely.

Moreover, NFS had actual notice of Claimant’s right hip
problenms in the report he orally nade to M. Ballard and M.
Shi eder, and as the Enployer failed to file the appropriate Form
LS-202, as required, the Enployer (NFS) has failed to establish any
prejudice by the filing of the claimfor benefit in July of 1993.

Accordingly, | find and conclude that Claimant has conplied
with the requirenents of Section 12 of the Act.



Statute of Limtations

Section 13(a) provides that the right to conpensation for
disability or death resulting froma traumatic injury is barred
unless the claimis filed wwthin one (1) year after the injury or
death or, if conpensation has been paid w thout an award, within
one (1) year of the |ast paynent of conpensation. The statute of
limtations begins to run only when the enpl oyee beconmes aware of
the relationship between his enploynment and his disability. An
enpl oyee becones aware of this relationship if a doctor discusses
it wwth him Aurelio v. Louisiana Stevedores, 22 BRBS 418 (1989).
The 1984 Amendnents to the Act have changed the statute of
limtations for a claimant with an occupational di sease. Section
13(b)(2) now requires that such claimant file a claimwthin two
years after clainmant becones aware, or in the exercise of
reasonabl e diligence or by reason of nedical advice should have
beconre aware, of the relationship anong his enploynent, the
di sease, and the death or disability. Osmundsen v. Todd Pacific
Shi pyards, 755 F.2d 730 (9th Cr. 1985), and the Board' s Deci sion
and Order on Remand at 18 BRBS 112 (1986); Manders v. Al abama Dry
Dock & Shipbuilding, 23 BRBS 19 (1989). Furthernore, pertinent
regul ations state that, for purposes of occupational diseases, the
respective notice and filing periods do not begin to run until the
enpl oyee is disabled or, in the case of a retired enpl oyee, until
a permanent inpairnment exists. Lonbardi v. General Dynam cs Corp.,
22 BRBS 323, 326 (1989); Curit v. Bath Iron Wrrks Corp., 22 BRBS
100 (1988); Lindsay v. Bethlehem Steel Corporation, 18 BRBS 20
(1986); 20 C.F.R 8702.212(b) and 8§702.222(c).

The Benefits Revi ew Board has di scussed the pertinent el enents
of an occupational disease in Gencarelle v. General Dynam cs Corp.
22 BRBS 170 (1989), aff'd, 892 F.2d 173, 23 BRBS 13 (CRT) (2d Cr
1989) .

It is well-settled that the Enployer has the burden of
establishing that the claim was not tinely filed. 33 U S C
8920(b); Fortier v. CGeneral Dynam cs Corporation, 15 BRBS 4 (1982),
appeal dism ssed sub nom |Insurance Conpany of North Anmerica v.
Benefits Review Board, 729 F.2d 1441 (2d G r. 1983).

As found above in dealing with the Section 12 issue, and for
the very sane reasons, | find and conclude that NFS has failed to
establish that the claimfiled herein for repetitive trauna to the
right hip was untinely.

Accordingly, | find and conclude that C aimant has conplied
with the requirenments of Section 13 of the Act for his right hip
work-related injury, i.e., an injury resulting fromcunul ative or

repetitive trauma or m crotrauna.



Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. Anmerican Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
Cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternate enploynent or realistic job
opportunities which claimnt is capable of perform ng and which he
could secure if he diligently tried. New Oleans (Gulfw de)
Stevedores v. Turner, 661 F.2d 1031 (5th Gr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). Wiile Cdaimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Movi bl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th G r. 1984), once suitable
alternate enploynent is shown. Wl son v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Constructi on Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
conclude that C ainmant has established that he cannot return to
work as a pipe fitter, pipe foreman, planner or estinmator. The
burden thus rests upon the Enpl oyers to denonstrate the existence
of suitable alternate enploynent in the area. |f the Enployers do
not carry this burden, Caimant is entitled to a finding of total
disability. American Stevedores, Inc. v. Salzano, 538 F. 2d 933 (2d
Cr. 1976); Southern v. Farmers Export Conpany, 17 BRBS 64 (1985).
In the case at bar, the Enployers did not submt any evidence as to
the availability of suitable alternate enploynment. See Pilkington



v. Sun Shi pbuil ding and Dry Dock Conpany, 9 BRBS 473 (1978), aff'd
on reconsideration after remand, 14 BRBS 119 (1981). See al so
Bunbl e Bee Seafoods v. Director, OANCP, 629 F.2d 1327 (9th Cr.
1980). | therefore find Caimant had a tenporary total disability
from Decenber 6, 1989 and such disability continued until he
reached maxi mum nedi cal i nprovenent.

Claimant's injury has becone permanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished from one in
which recovery nerely awaits a normal healing period. Cener a
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208
(2d Gr. 1977); Watson v. @l f Stevedore Corp., 400 F.2d 649 (5th
Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v. GCeneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
traditi onal approach for determ ning whether an injury is permanent
or tenporary is to ascertain the date of “maxi mum nedi cal
i nprovenent.” The determ nati on of when maxi numnedi cal i nprovenent
is reached so that claimant's disability my be said to be
permanent is primarily a question of fact based on nedical
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 (CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority,
21 BRBS 248 (1988); Wayland v. More Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIlians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be “eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wite, 617 F.2d 292
(5th Gr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th Cr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there



is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. Q@ilf Stevedore Corp., 400 F.2d 649 (5th G r. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine
Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Culf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. Ceneral Dynamics Corp., 903 F.2d 168, 23 BRBS 78 (CRI)
(2d Cr. 1990); Sinclair v. United Food & Commercial Wrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washi ngton Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
conclude that daimnt reached maxi num nedical inprovenment on
Novenber 5, 1991 and that he has been permanently and totally
di sabl ed from Novenber 6, 1991, according to the well-reasoned
opinion of Dr. Pohl. (CX 4)

Aver age Weekly Wage

For the purposes of Section 10 and the determ nation of the
enpl oyee's average weekly wage wth respect to a claim for
conpensation for death or disability due to an occupational
disability, the tinme of injury is the date on which the enpl oyee or
cl ai mant becones aware, or on the exercise of reasonable diligence
or by reason of nedical advice should have been aware, of the
rel ati onshi p between the enpl oynent, the disease, and the death or
di sability. Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9th G r.
1983); Hoey v. General Dynam cs Corporation, 17 BRBS 229 (1985);



Pitts v. Bethlehem Steel Corp., 17 BRBS 17 (1985); Yal owchuck v.
General Dynam cs Corp., 17 BRBS 13 (1985).

A loss of wage-earning capacity is not negated herein by
Claimant’s |ayoff on Decenber 5, 1989 as | have credited his
uncontradi cted testinony that he accepted “Danny’s” offer to goto
work for NFS, that this was a permanent job offer, that he expected
to continue working until at | east age sixty-five, especially as he
passed a strenuous agility test given himat NFS. 1In this regard,
see MacDonal d v. Bethl ehem Steel Corp., 18 BRBS 181 (1986).

The Act provides three nethods for conputing Caimnt's
average weekly wage. The first nethod, found in Section 10(a) of
the Act, applies to an enployee who shall have worked in the
enpl oynent in which he was working at the tinme of the injury,
whet her for the sanme or anot her enpl oyer, during substantially the
whol e of the year immediately preceding his injury. Mul care v.
E.C. Ernst, Inc., 18 BRBS 158 (1987). "Substantially the whole of
the year” refers to the nature of Caimant's enploynent, i.e.,
whether it is intermttent or permanent, Eleazar v. GCeneral
Dynam cs Corporation, 7 BRBS 75 (1977), and presupposes that he
coul d have actually earned wages during all 260 days of that year,
O Connor v. Jeffboat, Inc., 8 BRBS 290, 292 (1978), and that he was
not prevented from so working by weather conditions or by the
enpl oyer's varying daily needs. Lozupone v. Stephano Lozupone and
Sons, 12 BRBS 148, 156 and 157 (1979). A substantial part of the
year may be conposed of work for two different enployers where the
skills used in the two jobs are highly conparable. Hole v. M am
Shi pyards Corp., 12 BRBS 38 (1980), rev'd and remanded on ot her
grounds, 640 F.2d 769 (5th Cr. 1981). The Board has held that
since Section 10(a) ains at a theoretical approximation of what a
cl ai mant coul d i deally have been expected to earn, tinme | ost due to

strikes, personal business, illness or other reasons is not
deducted from the conputation. See O Connor v. Jeffboat, Inc.
8 BRBS 290 (1978). See also Brien v. Precision Valvel/Bayl ey

Marine, 23 BRBS 207 (1990); Klubnikin v. Crescent Wharf & Warehouse
Co., 16 BRBS 183 (1984). Mor eover, since average weekly wage
i ncl udes vacation pay in lieu of vacation, it is apparent that tine
taken for vacation is considered as part of an enployee's tinme of
enpl oynent. See Waters v. Farnmer's Export Co., 14 BRBS 102 (1981),
aff'd per curiam 710 F.2d 836 (5th Cr. 1983); Duncan V.
Washi ngton Metropolitan Area Transit Authority, 24 BRBS 133, 136
(1990); Glliamv. Addison Crane Co., 21 BRBS 91 (1987). The Board
has held that 34.4 weeks' wages do constitute "substantially the
whole of the vyear,” Duncan, supra, but 33 weeks is not a
substantial part of the previous year. Lozupone, supra. C aimant
wor ked for the Enployers in maritinme enploynment for the pertinent
weeks prior to Decenber 5, 1989. Therefore Section 10(a) 1is
appl i cabl e.



| note that the O aimant and NFS had stipul ated at the initial
heari ng before Judge Levin that the average weekly wage was $600. 00
(TR 13), that Judge Levine accepted that stipulation and that such
stipulation is the “Law of the Case.”

Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recogni zed as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynamcs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to mnedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
wel | settled. Bul one v. Universal Term nal and Stevedore Corp.
8 BRBS 515 (1978). Cdaimant is also entitled to rei nbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related i njury. Tough v. General Dynam cs Corporati on,
22 BRBS 356 (1989); Glliamv. The Western Union Tel egraph Co., 8
BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. Cir. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that clai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systenms, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnent by the
enpl oyer, he need only establish that the treatment he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnation that claimant is fully
recovered is tantanmount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wl ker v. AAF Exchange Service, 5 BRBS 500 (1977). All necessary



medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
Director, OANCP, 784 F.2d 687 (5th Cr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant may not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that C ai mant has shown good cause, pursuant to Section
7(d). As found above, Caimant verbally advised NFS of his work-
related injury in atinely manner and requested appropri ate nedi cal
care and treatnent. However, NFS did not accept the claimand did
not authorize such nedical care. Thus, any failure by Claimnt to
file timely the physician's report is excused for good cause as a
futile act and in the interests of justice as NFS has refused to
accept the claim

Accordingly, in view of the foregoing, | find and concl ude
that NFS is responsible for the reasonable, necessary and
appropriate nedical care and treatnent for his right hip problens
begi nni ng on Decenber 8, 1989, the date on which he first saw his
famly doctor for those problens.

Cl ai mant al so seeks an award of nedical benefits fromJSI for
his |l eft knee and feet probl ens because his seventeen plus years of
work at JSI caused a steady deterioration of those problens, and I
agree that such award is in order for the followi ng reasons as a
claimfor nedical benefits is never tine-barred.

Wth regard to the Cctober 4, 1972 injury to the left knee,
JSI  voluntarily accepted liability and paid conpensation for
tenporary total and permanent partial disability. The | ast paynent
was made July 30, 1973 (CX 8). The Caimant then filed an LS 203
wi thin one year of the |ast paynent of conpensation (CX 7).



Al'l of the doctors of record concur that the aimant’s |eft
knee problens began with the 1972 injury and subsequent surgery.
They al so agree that repetitive trauma sustained in the course of
shi pyard work from 1972 to 1989 caused steady deterioration in the
Caimant’s left knee. Dr. Pohl and Dr. Franco agreed that
repetitive trauma over the years also contributed to the
osteoarthritic injuries to the Caimant’s feet and hip. Dr.
Canmpbel | offered no opinion concerning the inpact of Caimant’s
work activities at JSI and on his hip and foot injuries.

As | have awarded C ai mant permanent and total disability and
against North Florida for the hip, the Caimant is barred from
claimng concurrent permanency awards for the knee or feet.
Korineck v. CGeneral Dynam cs Corp., 835 F.2d 42, 20 BRBS 63 (CRT)
(2d Gr. 1987). However, an award of permanent and total
disability for the hip does not bar the Caimant froman award of
medi cal care for the knee and foot injuries. Since “the |l aw of the
case” is that the claimant did not sustain injuries to the left
knee and feet at NFS, he is entitled to an award of nedi cal
benefits against Jacksonville Shipyards for nedical care and
treatnment for these injuries based on the totality of this closed
record before ne.

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anmount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev' d on ot her grounds sub nom Newport News v. Director, OACP, 594
F.2d 986 (4th G r. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adans v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill wv.
Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. General Dynam cs Corp.
17 BRBS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whol e, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U. S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . . .7 Gant
v. Portl and Stevedoring Conpany, 16 BRBS 267, 270 (1984), nodified
on reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L.
97-258 provided that the above provision wuld becone effective
Cctober 1, 1982. This Order incorporates by reference this statute



and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Order with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Respondents tinely controverted Caimant’s entitlenent to benefits.
Ranos v. Universal Dredging Corporation, 15 BRBS 140, 145 (1982);
Garner v. din Corp., 11 BRBS 502, 506 (1979).

Responsi bl e Enpl oyer

NFS is the party responsible for paynent of the benefits
specifically awarded herein under the rule stated in Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Gr. 1955), cert
denied sub nom Ira S. Bushey & Sons, Inc. v. Cardillo, 350 U S.
913 (1955). Under the | ast enployer rule of Cardill o, the enpl oyer
during the last enploynment in which the claimnt was exposed to
injurious stimuli, prior to the date upon which the clai mant becane
aware of the fact that he was suffering from an occupati onal
di sease arising naturally out of his enploynent, should be liable
for the full anmpbunt of the award. Cardillo, 225 F.2d at 145. See
Cordero v. Triple A Machine Shop, 580 F.2d 1331 (9th Gr. 1978),
cert. denied, 440 U.S. 911 (1979); Ceneral Dynam cs Corporation v.
Benefits Review Board, 565 F.2d 208 (2d Cr. 1977). daimant is
not required to denonstrate that a distinct injury or aggravation
resulted fromthis exposure. He need only denonstrate exposure to
injurious stinmuli. Tisdale v. Owens Corning Fiber dass Co.,
13 BRBS 167 (1981), aff'd mem sub nom Tisdale v. Director, OACP,
U S. Departnent of Labor, 698 F.2d 1233 (9th Cr. 1982), cert.
deni ed, 462 U.S. 1106, 103 S. . 2454 (1983); Wi tlock v. Lockheed
Shi pbui I ding & Construction Co., 12 BRBS 91 (1980). For purposes
of determining who is the responsible enployer or carrier, the
awar eness conponent of the Cardillo test is identical to the
awar eness requirenment of Section 12. Larson v. Jones O egon
Stevedoring Co., 17 BRBS 205 (1985).

The Benefits Review Board has held that mniml exposure to
sonme asbestos, even w thout distinct aggravation, is sufficient to
trigger application of the Cardillo rule. Gace v. Bath Iron Wrks
Corp., 21 BRBS 244 (1988); Lustig v. Todd Shi pyards Corp., 20 BRBS
207 (1988); Proffitt v. E.J. Bartells Co., 10 BRBS 435 (1979) (two
days' exposure to the injurious stinmuli satisfies Cardillo).
Conpare Todd Pacific Shipyards Corporation v. Director, OANCP, 914
F.2d 1317 (9th G r. 1990), rev'g Picinich v. Lockheed Shi pbui | di ng,
22 BRBS 289 (1989)



The law involving injuries gradually produced by work
activities not peculiar to Caimant’s enploynent is generally known
as the “aggravation or two-injury rule”. Foundation Contractors v.
Director, OANCP, 950 F.2d 621, 624 (9th Cir. 1991). Liability in
cases of cunulative injury attaches on the |ast day of work under
the injurious conditions or activities. Pitman at 214; Kelaita,
supr a. Therefore, the responsible enployer is the claimnt’s
enpl oyer when he sustained the |ast aggravation that fornms the
basis of the claim wthout regard to the duration of the |ast
covered enpl oynent. WIllamette Iron and Steel Co. v. Director,
ONCP, 698 F.2d 1235 (9th Cr. 1982); Steel v. Container
Stevedoring, 25 BRBS, 210, 220 (1991), citing Abbot v. D lingham
Mari ne and Manufacturing, 14 BRBS 453 (1981). The | ast enpl oyer is
liable if he exposed the claimant to activities which “aggravat ed,
accelerated, or conbined with claimant’s prior injury” to create
the claimant’s resulting disability. (Foundation Contractors
at 75)

It is indisputable that NFS was the |ast enployer to expose
Claimant to repetitive trauma to the hip. This enploynent, I|ike
his prior work at JSI, involved repetitive clinbing, walking,
bendi ng, tw sting, kneeling and crawing. That the NFS enpl oynent
| asted only three weeks i s of no consequence. Under the Foundation
Contractors rule, NFS responsible for paynent of nedical care and
indemmity resulting fromthe repetitive trauma hip injury, | so
find and concl ude.

As noted above, Claimant’s |ast day of work at NFS was on
Decenber 5, 1989 and as NFS is now i n bankruptcy proceedings, its
Carrier is responsible for the conpensation benefits awarded
herein, as well as for the nedical benefits for his right hip
pr obl ens.

However, with reference to the nedical benefits awarded for
Claimant’s left knee and feet problens, JSI is also in bankruptcy
proceedi ngs. The record reflects that Aetnal/ Travel ers had cover age
at the time of the 1972 knee injury. St. Paul had coverage from
1/1/76 through 6/30/87. CNA had coverage from 7/1/87 through
6/30/89. A Letter of Credit issued by the Departnent of Labor was
in effect from 7/1/89 through 9/25/89. Ci gna had coverage from
9/ 26/ 89 through 6/30/92; however, Cigna has been dism ssed since
claimant |ast worked for JSI before the date of the C gna bond.
These periods of coverages are set forth in SX-3. (TR 6-7)

Accordingly, the nedical benefits awarded agai nst JSI shall be
satisfied out of the Departnent’s Letter of Credit.

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenents of



that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
1185, 23 BRBS 1 (CRT) (9th Gr. 1989); Director, OXCP v. Cargill,
Inc., 709 F.2d 616 (9th Cr. 1983); Director, OANCP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th CGr. 1982);
Director, OAMCP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd Cir. 1979); C & P Tel ephone v. Director, OANCP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equipnment Co. v. Hardy, 558 F.2d 1192
(5th Cir. 1977); Shaw v. Todd Pacific Shipyards, 23 BRBS 96 (1989);

Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,

8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation

625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. D rector, ONP v. Cenera

Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cr. 1983);

Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);

Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
availability to the enployer of know edge of the pre-existing
condition, not necessarily the enployer's actual know edge of it.”
DI lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Wshington Metropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983); Delinski v. Brandt Airflex Corp.
9 BRBS 206 (1978). Moreover, there nust be information avail abl e
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smith, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnmstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance | ndustries, 17 BRBS 99, 103 (1985); Hitt v. Newport



News Shi pbuil di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
Wl liamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable” from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nent. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuil ding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcal ly disabling. D rector, ONCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th G r. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & Gulf Stevedores v. Director, OACP,
542 F.2d 602 (3d Cr. 1976).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. Ceneral Dynam cs Corp.
982 F.2d 790, 26 BRBS 139 (CRT) (2d Cir. 1992); Luccitelli .
General Dynamics Corp., 964 F.2d 1303, 26 BRBS 1 (CRT) (2d G
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202

(CRT) (1st Gr. 1991). In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has

specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have caused
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONMCP v. General Dynam cs Corp. (Bergeron), supra.

In support of its petition for Section 8(f) relief, JSI has
submtted the follow ng application (CNX 20 at 9-15):

“This case presents clear evidence that Selvig was suffering
frompre-existing permanent partial disabilities to his left knee
and both feet, which were made nore debilitating by his
| ongst andi ng hi story of hypertension and di abetes nellitus, prior
to ceasing work with the enployer in August of 1989. (f oot not e
omtted) The nedical records attached hereto clearly establish a
chronicity of conplaints regarding Selvig's problenms in his left
knee and both feet which began in the 1970's. In addition,
Selvig's arthritic changes in his feet were conplicated by his
hypertension and diabetes nellitus, wultimately resulting in
anputations of his left toes. (footnote omtted) | ndeed,
ort hopedi ¢ surgeon Robert S. Franco opined that, after Selvig's
left lateral neniscectony in 1972, Selvig had a permanent



disability to his left knee that would be ratable under the AMA
gui del i nes. Additionally, Selvig testified that he was working
with continued pain in his left knee and feet since the 1970's.

“JSI may al so neet its burden of show ng the existence of a
pre-existing permanent partial disability by show ng that

[t] he enpl oyee had such a serious physical disability in
fact that a cautious enployer would have been notivated
to discharge the handi capped enployee because of a
greatly increased risk of enpl oynent-rel ated acci dent and
conpensation liability.

Lockheed Shi pbuilding v. Director, OANCP, 951 F.2d 1143, 1145 (9th
Cir. 1991); citing C & P Tel ephone Co. v. Director, ONCP, 564 F. 2d
503, 513 (D.C. Gr. 1977); see also, General Dynamcs Corp., 982
F.2d at 797. JSI has clearly nmet this standard in |light of the
fact that Selvig sustained injuries and underwent surgery to his
left knee and feet in the 1970's and continued to experience pain
in these areas thereafter.

“Prior to |l eaving the enployer in August of 1989, Selvig was
an i ndi vi dual who had a seventeen (17) year history of chronic pain
in his left knee and problens in both feet which were conplicated
by hypertension and di abetes nellitus. The case lawis clear that
hypertensi on and di abetes nellitus can be pre-existing conditions
for purposes of Section 8(f) relief under the Act. Naci r ema
Operating Co., Inc. v. Benefits Review Board, 538 F.2d 73 (3d Cr.
1976); Atlantic & Gulf Stevedores, Inc. v. Director, ONCP, 542 F. 2d
602 (3d Cir. 1976); Henry v. George Hyman Construction Co., 21 BRBS

329 (1988). It goes without saying that a cautious enpl oyer would
have been strongly notivated to discharge Selvig in light of his
numer ous, chronic, severe pre-existing conditions. Li kew se, a

cauti ous enpl oyer woul d not have been notivated to hire C ai mant,
with his multiple nmedical problens, but for the limting provisions
of Section 8(f) of the Act.

“Regardl ess of whether Selvigis determ ned to be partially or
totally disabled, the contribution requirenent of entitlement to
Section 8(f) relief has been net herein. Initially, Selvig s left
knee condition and problems with both of his feet are clearly
contributing to his current disability. This is evidenced by the
fact that Selvig is seeking a permanent total disability based on
these conditions, in addition to his hip condition which is
unrelated to his work with JSI. This is al so evidenced by the fact
that, although Selvig suffered from pre-existing disabilities to
his left knee and both feet which were conplicated by his
hypertensi on and di abetes nellitus since the 1970's, he was able to
work with JSI up until he was laid off in August of 1989. Since
then, Selvig has allegedly not been able to work other than his



term of enploynent with North Florida Shipyards in 1989. I n
addition, JSI has net the “materially and substantially greater”
ultimate disability prong of Section 8(f) with the opinions of Drs.
Pohl and Franco. (Exhibits D and Q respectively)

“Dr. Pohl treated Sel vig on nunerous occasions for his all eged
orthopedic injuries to his left knee and feet. Dr. Pohl opined
that Selvig' s 1972 injury to his |l eft knee and acconpanyi ng surgery
contributed to his devel opnent of osteoarthritis in his left knee
which ultimtely led to his surgeries and his total left knee
repl acenent . (Exhibit D, pp. 12-14) \hile discussing Selvig's
1972 left lateral neniscectonmy, Dr. Pohl explained that “the
cartilage has inportant functions in the knee and the surgica

renmoval of a torn cartilage will lead to the onset of arthritis in
it...” (Exhibit D p. 12) Dr. Pohl also opined that Selvig
sustained repetitive traumas in the course of his enploynent from
his 1972 injury until leaving JSI in August of 1989. Dr. Pohl

opi ned that these repetitive traumas contri buted to the devel opnent
of Selvig s severe osteoarthritisin his left knee which eventually
required a total knee replacenent. (Exhibit 1, Exhibit D, pp.
13-14) Additionally, Dr. Franco opined that the repetitive activity
i n which Selvig engaged from 1973 t hrough 1989 whil e enpl oyed with
JSI conmbined with the disability which Selvig had following his
| eft knee surgery in 1972 to create a greater overall disability
than the disability which would have resulted solely from the
all eged repetitive traumas alone. (Exhibit P, pp. 15-16)

“Dr. Pohl al so opined that Selvig' s noderately severe di abetic
neur opat hi ¢ foot condition, whichultimately resulted in anputation
of the toes on Selvig' s left foot, was hastened and aggravated by
the repetitive traumas sustained while working wth JSI
(Exhibit 3, p. 22) Common sense dictates that Selvig s pre-existing
di abetes nellitus and pre-existing feet problens conbined with his
al l eged repetitive traumas to his feet suffered while enployed with
JSI to result in a materially and substantially greater overal
disability to his feet. Burch v. Superior Gl Co., 15 BRBS 423
(1983). It is also clear that the problem with Selvig s feet
conbined with his diabetes nellitus, hypertension, and |left knee
problemto produce a materially and substantially greater overal
disability than that disability which woul d have resulted fromthe
all eged repetitive traumas al one.

“The nedical opinions of Drs. Pohl and Franco clearly
establish that Selvig's current disability is a result of the
conbi nation of his longstanding history of diabetes nellitus and
hypertension, his noderately severe degenerative arthritic problens
wth his feet, and his 1972 left knee injury with the alleged
repetitive traumas which Sel vig continued to suffer to his feet and
| eft knee up until |eaving his enploynment with JSI in August, 1989.
The doctors’ opinions also prove that Selvig' s current disability



is mterially and substantially greater than that disability which
woul d have resulted from the alleged repetitive traumas al one.
Therefore, the uncontroverted nedi cal evidence cl early denonstrates
that JSI has satisfied the contribution requirenment for Section
8(f) relief, regardl ess of whether Selvig is eventually adjudi cated
to be permanently and totally di sabl ed or permanently and partially
di sabl ed.

“Lastly, therequirenent that Selvig' s pre-existingdisability
be manifest to JSI has also been nmet. In fact, the 1972 injury
whi ch necessitated Selvig's first I eft knee surgery occurred while
Selvig was enployed with JSI in the course and scope of his
enpl oynent with the conpany. JSI not only knew about this injury,
but it reinbursed Selvig for | ost wages and pai d t he physi ci ans who
treated himfor his I eft knee condition. In addition to JSI having
actual know edge of Selvig s pre-existing |left knee disability, the
medi cal records and depositions attached hereto conbine to neet the
requi rements of making all of Selvig' s pre-existing disabilities
mani fest to JSI. The courts have consistently held that, even
absent the enployer’s actual know edge, a condition can be
considered “manifest” if it was di agnosed and identified in nedical
records. Wiite v. Bath Ironworks Corp., 812 F.2d 33, 35 (1st Gr
1987) (citations omtted). The exhibits attached hereto clearly
di agnose Selvig' s pre-existing pernmanent disabilities to his |eft
knee and both feet. |In addition, the nedical records repeatedly
docunent Selvig's |ongstanding history of diabetes nellitus and
hypertensi on which significantly aggravated his foot condition and
contributed to his current disability. In the final analysis, JSI
is clearly one

of those who knewthat the disability i s permanent or who
are uncertain, but have objective evidence of a serious
and lasting problem that would notivate a cautious
enpl oyer to discharge (or not hire) the enpl oyee because
of a greatly increased risk of liability.

General Dynam cs Corp., 980 F.2d at 83. In light of the foregoing,
Selvig s af orenenti oned pre-exi sting permanent partial disabilities
were, in fact, manifest to JSI prior to Selvig being laid-off in
August of 1989,” according to counsel for JSI.

Counsel for the Director opposes the Enployers’ application
for Section 8(f) relief on both procedural and substantive grounds,
especially as counsel for NFS has taken “several positions in the
brief (which) are inconsistent with any such clainf and as the
“possible application of Section 8(f) is also foreclosed by the
findings in the Board decision.” (DX 1)

| disagree as Jacksonville Shipyards and Arm |nsurance
Services raised the issue at the informal conference and then



District Director N Sandra Ranmsey, in her July 29, 1994
transmttal nmenorandumto the O fice of Adm nistrative Law Judges
(CNX 21), advised that “Section 8(f) has been raised prematurely”
and the “Enployer’s right to later seek Section 8(f) relief is
herewith preserved.” Mreover, it is not unusual for an Enpl oyer
to take inconsistent positions at the hearing with reference to
Section 8(f) relief due to the Enployer’s unwillingness to accept
and stipulate to permanent total disability.

Dr. Philip P. Gaillardis Caimant’s famly physician and his

medi cal records, in evidence as CX 15, total 90 pages. Those
records begin on Novenber 9, 1987 and detail treatnent for
Claimant’s  various medi cal pr obl ens, i ncluding diabetes,

hypertension, a bladder tunor, prostatic hypertrophy, allergic
reactions to prescribed nedication, the usual coughs and colds,

swel ling of hands and face, suspected asbestosis as of April 26,

1988, a markedly positive exercise treadm || test at a lowl evel of
exercise on May 3, 1988, a test termnated due to fatigue and EKG
changes, bilateral arthritis of the feet as of Novenber 22, 1988,

gastrointestinal problens, post-traumatic osteo-arthritis of the
right hand as of April 4, 1989, bursitis of the | eft shoul der as of
?/ 18/ 89, on Novenber 15, 1989 C ai mant was gi ven a note permtting
himto work at a shipyard, right hip and groin pain on Decenber 8,

1989 for the prior two weeks, which pain was “severe” on Decenber
27, 1989, a CT scan of the right hip was prescribed and d ai nant
was referred to an orthopedist for further evaluation. The
Decenber 29, CT Scan showed “noderate to severe degenerative change
W t hout acute abnornalities,” that change was upgraded to “severe”
on January 17, 1990; “severe osteoarthritis” in his left knee, a
lump in his left chest was reported on June 26, 1991, bilatera

shoul der arthritis/bursitis, right |eg vascular problens were
reported on Novenber 24, 1992, as well as referral to numerous
specialists for further evaluation, consultation and treatnent,
according to Dr. Gaillard.

On the basis of the totality of the record, | find and
conclude that NFS has satisfied these requirenents. The record
reflects (1) that C ai mant has worked as a | ongshoreman for al nost
twenty years, (2) that he has sustained previous work-rel ated
i ndustrial accidents to his left knee and both feet prior to his
| ast day of work on Decenber 5, 1989, (3) while working at the
Enpl oyers’ shipyard and (4) that Cdaimant's permanent total
disability is the result of the conbination of his pre-existing
permanent partial disability (i.e., the above enunerated nedi cal
problens as reported by Dr. Gaillard, as well as the orthopedic
injuries Caimant sustained at JSI) and his final injury on
Decenber 5, 1989 as such pre-existing disability, in conbination
with the subsequent work injury, has contributed to a greater
degree of permanent disability. See Atlantic & GQulf Stevedores v.
Director, ONCP, 542 F.2d 602, 4 BRBS 79 (3d G r. 1976); Dugan v.
Todd Shi pyards, 22 BRBS 42 (1989).



Claimant's condition, prior to his final injury on Decenber 5,
1989, was the classic condition of a high-risk enployee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynent due to the increased |likelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Tel ephone Conpany
v. Director, OANCP, 564 F.2d 503, 6 BRBS 399 (D.C. Gir. 1977), rev'g
in part, 4 BRBS 23 (1976); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112
(1982).

Even in cases where Section 8(f) is applicable, the Specia
Fund is not |liable for nedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th Cr. 1984); Scott v. Rowe Machine
Wor ks, 9 BRBS 198 (1978); Spencer v. Bethl ehem Steel Corp., 7 BRBS
675 (1978).

Section 8(f) relief is not available to the enployer sinply
because it is the responsible enployer or carrier under the | ast
enpl oyer rule pronulgated in Travelers Insurance Co. v. Cardillo,
225 F.2d 137 (2d G r. 1955), cert. denied sub nom Ira S. Bushey
Co. v. Cardillo, 350 U S. 913 (1955). The three-fold requirenents
of Section 8(f) nust still be net. St okes v. Jacksonville
Shi pyards, Inc., 18 BRBS 237, 239 (1986), aff'd sub nom
Jacksonville Shipyards, Inc. v. Director, 851 F.2d 1314, 21 BRBS
150 (CRT) (11th G r. 1988).

I n Huneycutt v. Newport News Shipbuilding & Dry Dock Co.,
17 BRBS 142 (1985), the Board held that where permanent partia
disability is followed by permanent total disability and Section
8(f) is applicable to both periods of disability, enployer is
liable for only one period of 104 weeks. In Huneycutt, the
claimant was pernmanently partially disabled due to asbestosis and
t hen becane permanently totally di sabl ed due to the sane asbestosi s
condition, which had been further aggravated and had worsened.
Thus, in Davenport v. Apex Decorating Co., 18 BRBS 194 (1986), the
Board applied Huneycutt to a case involving permanent parti al
disability for a hip problem arising out of a 1971 injury and a
subsequent permanent total disability for the sanme 1971 injury.
See al so H ckman v. Universal Mritine Service Corp., 22 BRBS 212
(1989); Adans v. Newport News Shi pbuil ding and Dry Dock Conpany, 22
BRBS 78 (1989); Henry v. George Hyman Constructi on Conpany, 21 BRBS
329 (1988); Binghamv. General Dynam cs Corp., 20 BRBS 198 (1988);
Sawyer v. Newport News Shipbuilding and Dry Dock Co., 15 BRBS 270
(1982); Gaziano v. Ceneral Dynamcs Corp., 14 BRBS 950 (1982)
(where the Board held that where a total permanent disability is
found to be conpensable under Section 8(a), with the enployer's
l[tability limted by Section 8(f) to 104 weeks of conpensation, the



enployer will not be liable for an additional 104 weeks of death
benefits pursuant to Section 9 where the death is related to the
i njury conpensated under Section 8 as both clains arose fromthe
same injury which, in conbination with a pre-existing disability
resulted in total disability and death); Cabe v. Newport News
Shi pbui I ding and Dry Dock Co., 13 BRBS 1029 (1981); Adans, supra.

However, the Board did not apply Huneycutt in Cooper v.
Newport News Shipbuilding & Dry Dock Co., 18 BRBS 284, 286 (1986),
where claimant's permanent partial disability award was for
asbestosi s and his subsequent pernmanent total disability award was
precipitated by a totally new injury, a back injury, which was
unrel ated to the occupational disease. Wile it is consistent with
the Act to assess enployer for only one 104 week period of
liability for all disabilities arising out of the same injury or
occupati onal di sease, enployer's liability should not be solimted
when the subsequent total disability is caused by a new distinct
traumatic injury. In such a case, a new claimfor a new injury
nmust be filed and new peri ods shoul d be assessed under the specific
| anguage of Section 8(f). Cooper, supra, at 286.

Mor eover, enployer's liability is not limted pursuant to
Section 8(f) where claimant's disability did not result fromthe
conbi nati on or coal escence of a prior injury with a subsequent one.
Two “R’ Drilling Co. v. Director, ONCP, 894 F.2d 748, 23 BRBS 34
(CRT) (5th Cr. 1990); Duncanson-Harrelson Conpany v. Director,
ONCP and Hed and Hatchett, 644 F.2d 827 (9th Cr. 1981). Moreover,
t he enpl oyer has the burden of proving that the three requirenents
of the Act have been satisfied. Director, OANCP v. Newport News
Shi pbui I ding and Dry Dock Co., 676 F.2d 110 (4th G r. 1982). Mere
exi stence of a prior injury does not, ipso facto, establish a pre-
existing disability for purposes of Section 8(f). Ameri can
Shi pbuil ding v. Director, ONCP, 865 F. 2d 727, 22 BRBS 15 (CRT) (6th
Cir. 1989). Furthernore, the phrase "existing permanent parti al
disability” of Section 8(f) was not intended to include habits
whi ch have a nedical connection, such as a bad diet, |ack of
exercise, drinking (but not to the | evel of al coholisn) or snoking.
Sacchetti v. General Dynam cs Corp., 14 BRBS 29, 35 (1981); aff'd,
681 F.2d 37 (1st Cir. 1982). Thus, there nust be sonme pre-existing
physi cal or nental inpairnent, viz, a defect in the human frane,
such as al coholism diabetes nellitus, |abile hypertension, cardiac
arrhythm a, anxiety neurosis or bronchial problens. Director, ONCP
v. Pepco, 607 F.2d 1378 (D.C. Gr. 1979), aff'g, 6 BRBS 527 (1977);
Atlantic & @Qulf Stevedores, Inc. v. Director, OANCP, 542 F.2d 602
(3d Gr. 1976); Parent v. Duluth M ssabe & Iron Range Railway Co.,
7 BRBS 41 (1977). As was succinctly stated by the First Grcuit
Court of Appeals, “. . . snoking cannot beconme a qualifying
disability [for purposes of Section 8(f)] wuntil it results in
medi cal | y cogni zabl e synptons t hat physically i npair the enpl oyee.”



Sacchetti, supra, at 681 F.2d 37.

As not ed above, NFS has satisfiedthetri-partite requirenents
for Section 8(f) relief and is entitled to the Iimting provisions
of Section 8(f) of the Act.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against NFS and JSI.
Claimant’s attorney tinely filed his fee petition on Novenber 8,
1999 and, at the request of counsel for CNA | nsurance Conpany, this
Court shall defer ruling on that fee petition until such tinme as
Attorney Neusner resubmts his fee petition and apportions his
services relating to Caimant’s right hip problens and those
relating to his left knee and bilateral feet problem The fee
petition, once apportioned, shall be submtted to the appropriate
counsel relating to that particular claim

Claimant's attorney shall resubmt fee applications concerning
services rendered and costs incurred in representing C ainmant
bet ween June 16, 1994, the date of the informal conference and
until the Decision and Order of Judge Levin and after April 29,
1999, the referral date of the claimfiled by Caimant in OACP No.
6- 10511. Services rendered outside of these dates should be
submtted to the District Director for her consideration. The fee
petitions shall be filed wwthinthirty (30) days of receipt of this
decision and copies nust be sent to the appropriate opposing
counsel who shall then have fourteen (14) days to conment thereon.

ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensati on award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. NFS and its Carrier (Respondents) shall pay to the
Cl ai mant conpensation for his tenporary total disability from
Decenber 6, 1989 through Novenber 5, 1991, based upon an average
weekly wage of $600.00, such conpensation to be conputed in
accordance wth Section 8(b) of the Act.

2. Commenci ng on Novenber 6, 1991, and continuing thereafter
for 104 weeks, the Respondents shall pay to the d aimnt
conpensation benefits for his permanent total disability, plus the
appl i cabl e annual adjustnents provided in Section 10 of the Act,
based upon an average weekly wage of $600. 00, such conpensation to



be conputed in accordance wth Section 8(a) of the Act.

3. After the cessation of paynents by the Respondents,
continui ng benefits shall be paid, pursuant to Section 8(f) of the
Act, from the Special Fund established in Section 44 of the Act
until further Order.

4. Interest shall be paid by the Respondents and Speci al
Fund on all accrued benefits at the T-bill rate applicabl e under 28
US C 81961 (1982), conputed from the date each paynent was
originally due wuntil paid. The appropriate rate shall be
determ ned as of the filing date of this Decision and Order with
the District Director.

5. The Respondents shall furnish such reasonable,
appropriate and necessary nedical care and treatnent as the
Claimant's work-related right hip problens referenced herein may
require, beginning on Decenber 8, 1989, even after the tinme period
specified in the second Order provision above, subject to the
provi sions of Section 7 of the Act.

6. Jacksonvill e Shipyards, Inc., (JSI) a putative self-
i nsurer under the Act but which, in fact, did not have appropriate
coverage under the Act from July 1, 1989 through Septenber 25
1989, shall authorize and pay for such reasonabl e, necessary and
appropriate nedical care and treatnent as is required by Cai mant’s
| eft knee and bil ateral feet problem subject to the provisions of
Section 7 of the Act.

7. However, in the event that JSI defaults inits obligations
under this ORDER, the Director, OANCP, as the representative of the
Departnent under the Act, and pursuant to Section 18 of the Act,
shall authorize and pay for such reasonable, necessary and
appropriate nedical care and treatnent as is required by Cl ai mant’s
| eft knee and bilateral feet problem and such expenses shall be
paid out of the Letter of Credit referred to above. (CX 23)

8. Claimant's attorney shall resubmt, within thirty (30)
days of receipt of this Decision and Order, a fully supported and
fully item zed fee petition, sending a copy thereof to appropriate
Respondent s’ counsel who shall then have fourteen (14) days to

comment thereon. This Court has jurisdiction over those services
rendered and costs incurred for those tinme periods specifically
enuner at ed above.



DAVI D W DI NARDI
Adm ni strative Law Judge

Dat ed: January 10, 2000
Bost on, Massachusetts
DV\D: dr



